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BOARD OF TRUSTEES OF THE PORT OF KOLKATA
-VE-

M/S MACNEILL FORKLIFT SERVICES LTD,
FORM-*“B"

ORDER UNDER SUB-SECTION (1) OF SECTION 5 OF THE PUBLIC
PFREMISES (EVICTION OF UNAUTHORISED OCCUPANTS] ACT, 1971

WHEREAS I, the undersigned, am satisfied, for the reasons recorded below that
M/s Macneill Forklift Services Ltd., P-10, Taratala Road, Kolkata- 700 088
and also of 144, Remount Road, Kolkata- 700 027 iz in unauthorized
occupation of the Public Premises specified in the Schedule below:

REASONS

1. That O.P. has no authority to occupy the Public Premises in question upon
expiry of the License period on 30.06.2014 and after the requisition made by
SMPK, vide their letter dated 12.05.2015.

2. That O.P. was under legal obligation to hand over vacant, peaceful and
unencumbered possession to SMPK afler expiry of the Liccnse period In
guestion on 30.06.2014,

J. That O.P. has palpably failed to discharge its liability to hand over possession of
the public premises, as a Licensee, in terms of the Indian Easements Act, 1882,

4. That the alleged duty/responsibility of SMPK for withdrawal of Railway Tracks
as stated by O.P. does not constitute a part of contractual relationship between
the parties.

5. That O.F. has failed to establish its case for reduction in License Fees/ Rent for
a plet, which had ceased to be Railway served.

b. That the O.P. 18 not at all entitled to claim reimbursement from SMPK for the
expenses reportedly incurred by O.F, for said removal of Railway Tracks.

7. That the O.F. has defaulted in making payment of rental dues/ License fees to
SMPH.

8. Thai SMPK's claim on account of License Fees/ Rent is based on the Schedule
of Rent Charges [SoR), as published in the Calcutta Gazette, having statutory

Please see on reverss




. force in law in determining the quantum of dues/charges as payable by O.P. to

- i o EM-FK‘

o ":'EQ:ffITI'mt this Forum constituted under the provisions of the Public Premises Act,
1971 is not empowered to adjudicate the case of alleged dishonor of Cheques
tendered by O.F. to SMPK, when there is a separate mechanism sanctioned by a
different statute in force to deal with and decide such issues.

10.That the O.P, is definitely liable to pay Interest in case of delaved payment of
License Fees/ Rent to SMPK

11.That the O.P. has failed to take the shield of “competency” of filing application
on behall of SMPK by Sr. Assistant Traffic Manager (Estate), SMPK to question
the maintainability of the proceedings.

12.That the proceedings at the instance of SMPK against (.F. is not barred by law
of estoppel, waiver.

13.That the (0.P. has unauthorizedly parted with the possession of the premises,

14, That the O.P. has made unautharised constructions at the subject premises.

15. That the (7 P has made or in case, allowed unauthorizod domilitions of SMPE
structure at the subject premises.

16, That the O.P, has put the premises to use in complete deviation from the
‘permitted use’ as had been granted to them in terms of the agreement with
SMPK.

17.That the O.P's contention regarding non-maintainability of the present
proceedings in  view of Government Guideline vide Notification dated
30.05.2002, as published in the Gazette of India dated 08.05,2002 has little
merit in the eyes of Law, taking into consideration the facts and Circumstances
of the case.

18,That O.F. has failed to bear any witness or adduce any evidence in support of
its contention regarding “authorized occupation®,

19.That notice demanding possession dated 12.05,2015 as issued to O.P, by the
Port Authonty is valid, lawful and binding upon the parties,

20.That occupation of O.F. has become unautharized in view of Sec 2 (g) of the
Public Premises Act and O.P. is liable to pay damages for unauthorized use and
enjovment of the Port property to SMPK upto the date of handing over of clear,
vacant and unencumbered possession to the Port Authority.

A copy of the reasoned order No, 11 dated O - 08 2020 4 Lvio ched hereta
which also forms a part of the reasons,

NOW, THEREFORE, in exercise of the powers conferred on me under Sub-Seetinn {1
of Section 5 of the Public Premises (Eviction of Unauthorized Oecupants) Act, 1971, 1
hereby order Lthe said M/s Macneill Forklifi Services Ltd., P-10, Taratala Road,
Kolkata- 700 088 and also of 144, Remount Road, Kolkata- 700 027 and all persons
who may be in occupation of the said premises or any part thersof to vacate the said
premises within 15 days of the date of publication of this order. In the event of refusal
or failure to comply with this order within the period specified
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‘ahmre the &Eud M,."s Macneill Forklift Services Ltd., P-10, Taratala Road, Kolkata- 700
088 and also-of 144, Réemount Road, Kolkata- 700 027 and all other persons
xmucc:rncd are liable to be evicted from the saif premises, if need be, by the use of
E‘J.l-;'.‘.h foree as may be necessary,

SCHEDULE

late no - D 810

The said piece or parcel of land mepsuring about 6362.60 sqm Developed land
measuring 882 sqm & Structure measuring about 3112.40 sqm is situated at
Remount Road, P.5. South Port Police Station. It is bounded on the North by Remount
Road on the South partly by drain and partly Trustees' land ococupied by Dulichand
Omraclal, on the West by Trustees' land occupied by Dulichand Omraclal and on the
East partly by drain and partly by Trustees’ land occupied by Hansa & Co,

Trustee's means the Syama Prasad Maookerjee Port, Kolkata | erstwhile the Board of
Trustees for the Port of Kolkata.)

Dated: ¢ 7F-p £ 25—

_

Signature & Seal of the
Estate BT,

COPY FORWARDED TO THE ESTATE MANAGER, SYAMA PRASAD MOOKERJEE
PORT, KCOLKATA FOR INFORMATION.
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Form of order under Sub-section (2] and (2A} of Section 7 of the Public Premises
(Eviction of Unauthorised Occupants) Act, 1971

Ta

M /s Macneill Forklift Services Ltd.,
P-10, Taratala Road,

Kolkata- 700 088

and also of

144, Remount Road,

Kolkata- 700 027,

Whereas I, the undersigned, am satisfied that you were in unauthorised
occupation of the public premises mentioned in the Schedule below:

And whereas hy written notice dated 20,11,2017 [Vide Order No 36 dated
04.10.2017) you were called upon to show- cause on/or before 15.12 2017 why an
order requiring vou to pay a sum of Rs 2,13,70,066/- | Rupees Two Crore Thirteen
Lakhs Sevenly Thousand Sixty Six Only) and Es 3,31,27 986/~ | Rupees Three Crore
Thirty One Lakhs Twenty Seven Thousand Nine Hundred Eight Six only) being
damages payvable together with compound intercst for unauthorised use and
occupation of the said premises, should not be made,

And whereas 1 have considered your objections and/ er the evidence produced
by you,;

Now, therefore, in exercise of the powers conferred on me by Sub-section (2] of
Section 7 of the Public Premises [Eviction of Unauthorised Occupants] Act 1971, |
hereby order you to pay the sum of Rs 2,13,70,066/- | Rupees Two Crore Thirieen
Lakhs Seventy Thousand Sixty Six Only) for the period from 01.06.2015 to 31.01.2016
and Rs 3,31,27 986/- | Rupees Three Crore Thirty One Lakhs Twenty Seven Thousand
Nine Hundred Bight Six only) for the period from 01.02.2016 to 30.04.2017 assessed
by me as damages on account of your unauthorised occupation of the premises to
Kolkata Port Trust, by 2% -06- 206272 |

In exercise of the powers conferred by Sub-section [2A) of Section 7 of the said
Act, | also hereby require you to pay compound interest @ 6.30 % per annum, which is

Pleasze see on reverse
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_ the n:l:g;:_l_;ggt'f rate of interest as per the Interest Act, 1978 (as gathered by me from the

~—afficial Website of the State Banlk of India) on the above sum with effect from the date

af-incurtence of hability, ©ll its final payment in accordance with Notification
Published in Official Gazette/s.

A copy of the reasoned order no. _ "]l dated ©F-06 2022  ig attached
hereto.

In the event of your refusal or failure to pay the damages within the said
period or in the manner aforesaid, the amount will be recovered as an arrear of
land revenue.

BSCHEDULE

Plate no-D B10

The said piece or parcel of land measuring about 6362.60 sqm Developed land
measuring 882 sgm & Structure measuring about 3112.40 sqm is situated at
Remount Road, P.S. South Port Police Station. It is bounded on the North by Remount
Road on the South p by drain and partly Trustees' land occupied by Dulichand
Omraolal, on the West Trustees’ land occupied by Dulichand Omraolal and on the
East partly by drain and partly by Trustees’ land oceupied by Hansa & Co.

Trustee's means the Syama Prasad Mookerjee Port, Kolkata | cretwhil Board
Trustees for the Port of Kolkata.) | e ;i

Dated: 073 66 2020 C@&T e

Signature and seal of the
Estate Cer.

COPY FORWARDED TO THE ESTATE MANAGER, SYAMA P
PORT, KOLKATA FOR INFORMATION, 2 HASAD MOOKERJEE
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FINAL ORDER

Relevant fucts leading to this proceeding are required to be put
forward in order to link up the chain of events. The instant
proceedings No. 1480, 1480/R and 1480/D of 2015 arise out of
the application ~ bearing No. Lnd 5506/ 1-
2013/Comprehensive  Tender/TN-13/1/12/15/832  dated
15.06.2015 filed by Syama Prasad Mookerjee Port, Kolkata
[erstwhile Kolkata Port Trust/ KoPT, hereinafter referred to as
‘SMPE’], the applicant herein, under the provisions of the
Public Premises (Eviction of Unauthorised Occupants) Act,
1971 (hereinaficr referred to as ‘the Aet’) praying for an order
of eviction, recovery of rental dues as well as compensation [/
damage charges along with accrued interest against M/s
Macneill Forklift Bervices Ltd. (hereinafior referred to as O.P.).

The fact of the case in & nutshell is that the O.P. came into
occupation of the port property (under Plate Nos, D- 810) at the
land situated at Remount Road, Kolkata, morefully described in
the Schedule ‘A’ of 8MPK's said application dated 15.06.2015 as
a monthly licencee for a period of 11 months with effect from
01.08.2013 by participating successfully in a SMPK Tender on
“as is where is basis®, alongwith certain other terms and
conditions as enumerated in SMPK's offer letier no Lod 3506/ 1-
2013/Comprehensive Tender/ TN- 13/1/12/13/357 dated
23.04.2013 and Tender Document No. KoPT/ KDS/LND/O1-
2013.

It is the case of SMPK that the O.P. failed and neglected to pay
the monthly licence fees and raxes, in spite of repeated
reminders from SMPK through numerous cerrespondences,
such as bearing No. Lnd.5506/1-2013/Comp
Tender{TN-13/1/12/13/2357 dated 05.11.2013, Lnd.5506/1-
2013/Comp Tender/TN-13/1/12/14/3309 dated 21.02.2014,

letters
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Lnd.5506/1-2013/Comp Tender/TN-13/1/12/14/997 dated
01.07.2014, Lnd 5506/15/3273 dated 4/6.02.2015 etc. It is
the also the case of SMPK that the O.P. failed and neglected to
execute and return the agreement copy of license, inspite of
SMPK's specific mention about the same in the said letter No.
Lnd.5506/1-2013/Comp Tender/TN-13/1/12/13/357 dated
29.04.2013, conveying its acceptance of the licence offer. It is
further the case of SMPK that the O.P. has unauthorisedly
demelished SMPK's siructure, in gross viclation of Clause 7 of
the General Terms and Conditions of License (hereinafter
referred to as ‘GTC' of Tender), unauthorisedly erected some
structures, flouting the Clause 16 of said GTC of Tender,
unauthorisedly parted with possession of the premises to rank
outsiders viz. "Rush Fitness”, “Devnil” and *Bella Home® ete, in
contravention of Clause 4 of said GTC of Tender and
unauthorisedly put the premises in use, in complete deviation of
the permitted use of the premises, expressly, for “Storage and
Warchousing”; as various parts of the premises are being
continued to be used by the said entities viz. *Rush Fitness®, as
Gymnasium and Fiiness Centre', by “Dewvnil” as designer
flagship store of dress materials, by “Bella Home® as a retail
and show room of furniture and other decorative materials etc,
in complete breach of Clause 9 of the said GTC of Tender. It is
also stated that several cheques preferred by O.P. towards
liquidation of monthly license fees and taxes have been
dishonoured by the Banks, duc to "insufficiency of funds®. It is
further the case of SMPK that it made a request to the O.P. to
guit, vacate and deliver up peaceful, vacant and unencumbered
possession of the subject premises in terms of the demand
notice dated 12.05.2015. As the Q.P, did not vacate the
premises after expiry of the license period on 30.06.2014, even
after the notice for demand for posscasion issucd on
12.05.2015, the instant proceeding was initiated before the
Forum for eviction of the alleped unsuthorized occupant,
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-1 secking order for realization of dues from O.P. etc. It is the case
®F-0%-2012 of SMPK that O.P's uecupation has become unauthorised on and

from 01.07.2014 and OP. is liable 1o pay damages/
compensation for wrongful use and enjoyment of the Port
Property in question. It ia strongly argued during the course of
hearing, that O.P.'s continued unauthorized enjoyment of the
premises  without paying  the requisite charges for the
occupation, militates ageinst the well laid provisions of the
Public Policy as enshrined in the P. P. Act and as such is highly
: . objectionable,

CERTFIED COP.O i This Forum of Law formed its opinicn 1o proceed apainst the
3 t,yya < o O.P. under the relevant orovisions of Public Premises (Eviction
;" M‘F of Unauthorized Occupants] Act, 1971 and issucd show Cannse
T o Netices ufs 4 of the Act ffor adjudication of the prayer of
eviction] and u/s 7 of the Act {for adjudicsition of the prayer for
rent and compensation damages} ag per the Rules made under
the Act, all dated 06072015 (vide Order No. | dated
D3.07.20135).

The O.P. appearcd before this Forum through their Ld.
Advocate, who filed Vakalamama, contested the case and filed
several applications/ ohjections.

It reveals from records that the O.P. filed their Tntcrim Reply*
dated 24.07.2015 in response to the Show Cause Notice dated
06.07.2015 issued by this Forum, The main issuesa/ points
taken by O.P. in the said interim Reply can be summarized &s
followrs:

i} That the Offer of SMPK was not in conformity with the
A Tender Notice of SMPK as the Plan delineated in the
C‘jz;\;/ Tender does not indicate the existence of Railway Tracks

in the premises; however, the plan annexed to the offer
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i)

letter of SMPK indicates otherwise. Though the premises
are notl served by rail, SMPK has been cherging rent for
the same-

That there were certain pre-existing derelict picces of
railway line in the licensed premises and on the reguest
of EMPE, the 0P, arranged for the removal of the
Railway Tracks and based on such verbal assurance and
understanding, the O.P. entrusted the work to a
“Contractor”, with the help of equipment and labours,
with the express understanding that the cost of removal
and transportation of the said Railway Tracks would be
borne by SMPR and not by O.P. Even after the removal of
such Rallway Tracks, O.P, had to deploy labours and fill
the woid created by such remmoval by depositing: “Illing
material f rubbish /Fly Ash®. The cost of remowval of such
Railway siding borne by O.P. is to the tune of Rs.7.4
lakhs and SMPK is Hable to reimburse the amount 1o
0.P. Due to such removal of Railway Track, 0P had not
been able to use the premises for more than 2 (bwe)
months due to the intervening Puja Holidays and
surfacing of snakes from the place.  There were no roads
uaahle in the premises as incorrectly claimed in the Flan
of BMPK and as such, the O.P. had to construcl & rosd
with pavers, incurring an investment of more than
Rupees 22 Lakhs.

That the siructures were in totally damaged condition
and the O.P. had to restore the same in a functional
condition.

That the original License agrecment wiis never handed
aver to O.F. by SMPK.

That faulty bills are being sent by SMPK to O.P. However,
the O.P. has been making payments to SMPK, -as per
their own caleulations.
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vi} That the O.P. has been using the premises for the
purpose of “Warehouse™ and there is no provision in law
that stipulates that & Warehouse cannot be decked up or
has to remain bereft of better facilities for ease and
comiort. It is the usual practice that bulky products are
being displayed in the warchouse. No retail sale is being
conducted by the O.P, as has been falscly alleged by
SMPE,

vii) That the O.P. applied for the renewal of said License in
time and applied for grant of a 30 years' lease from
SMPK, wha had also grven verbal assurance to (hat
effect. However, suddenly, it was found that instead of
acting in the manner as earlier promiscd, the SMPK
authorities started sending illegal bills at 3 (three) times
the rate on and from April, 2015,

viti| That a tenant vis. Efculon Tie Up Pvt. Ltd was initially
offered a 15 yewrs' Legse by SMPH, and thersafier o
Lease for 30 vears' was offered ignoring the allegations
that the said Efcalon Tie Up Prt. L1d. had entered into an
sgroement with a third party through misrepresentarion
and that they had handed over the .pnmﬁai:m of the
promises to the said party, thereby realining crores of
rupecs as Rents, without bothering to pay SMPK a single
penny, and that, SMPK being a Central Government
Authority, is not entitled 1o deal differentially with iis
occupants as per its discretion and is, in effect, bound to
act within the set guidelines of the Ministry of Shipping
and the Land Paolicy, enacted by them.

It appears from records that thereafter the O.P, filed the Reply
dated 17.03.2016 and prayed for, inter alis, dismissal of the
pracecdings. The additional points taken in the said Reply dated
17.03.2016 can be summarized as follows:
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{vi)

That the eviction petition fled by Sr. Assistant Estate
Manager, SMPK and the Bhow Cause Notice dated
03.07.2015 of this Forum were issued without having
the jurisdiction and/or acting in excess ol jurisdiction,
as the same is contrary to the provisions of the Publc
Premizes Act, 1971, to the Land Policy for the Major
Parts of Central Government and the orders passed by
the Tariff Authority for Major Ports. The Show Cause
Notice =a well as the petition are also contrary to the
Notification dated 30.05.2002 published by the Central
CGovernment against the arbitrary use of powers to
evict tenants by public bodies;

That the O.P. is not an unauthorised cccupant of the
promises and the Estate Officer has no jurisdiction to
issue the said notices under Section 4 and 7 of the Act;
That the O.P. hag never been adiudged "unanthorizsed”
by any competent Forum and therefore, the claim for
compensation/damages by SMPK and the issuance of
said MNotices ufs 4 and 7 of the Act is without
Jjurisdiction;

That no break-up of the Schedule *B” or "C" of the
eviction petition has been disclosed to O.P. and as
such, the (L.P, has been prevented from questioning
the veracity or otherwise of the claim of SMPK, thereby
flouting the principles of natural justice,

That the Land Policy of Central Government is binding
on SMPK as per the provisions of the Major Port Trust
Act, and the SMPK authority has the duty, coupled
with the power, to renew the existing license. The
aviction petition is contrary o the Landd Policy and is
therefore null and void;

That the said proceeding is hit by the principles of
waiver, estoppels and acquiescence and the principles
analogous there-to;
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=Rl Iviil  That the structures which are visible in the plan are in
o BT actuality, some dilapidated and small shructures. Thal
the structures have been demoalished by O.P., as
alleged by SMPK, are not barne out by facts and hence
baseless, as would be revealed from any inspection of
the premises,
(viii} It has been alleged by SMPK  that a strocture
i measuring 8.5 square meter had been srected near the
TATE gote of the premises in question. Such an allegation
was alss untrue since, being in the premises, the O.P.
had applied to CESC for installation of a new meter
and removal of the old one. Far installation of the new
meter, CESC was in requirement of ixing a panel
board near the existing meter in the meter raom. The
existing old meter wax also in a dilapidated condition.
Certain repair and renovation of the said room for
fixing the panel board for installation of the meter was
carried out. A temporary shed was PUut up to protect
the: electric meter. Under no stretch of imagination, it
could be said thal any new siructiure had hern erected
by CLP. inside the premises in question. The temporary
shade was made upon receiving instruction from CESC
and also, the repair snd renovation of the cxisting
meter room was carried out for the security and safily
of the clectric meter.
lix} That the allegation of SMPK regarding unauthorieed
parting with possession was absolutely false. The
possession of the entire premises in question is with

Q.P. or its group of associate companies, The names of
the companies who are alleged to be the rank outsiders

are all groups of companies of O.P. and all of them are

j .': r functicning under the same management of OP,
(x) That the allegation of SMPK regarding unauthorised
ushge of the premises, in deviation of the usage pattern
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as permitted, is also not borne out by facts. As per the
tender condition, the premises was given for the
purpose of a warchouse/ godown aimed at storape.
There has been no deviation from the said nature of
use. The advertisement which SMPK indicates gives the
address of the said premises as a warehouse. The said
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premises has never been used as s showroom. There is
no documentary evidence to suggest that the premises
in question is being used for a different purpose other
than the onc it has been Licensed out for.
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the mean Hme, the OP. vide its application dated
45.02.2016, intimated this forum that the O.P. had preferred a
suit for declaration and permanent injunction, being T.5. No,
1185 of 2015 against SMPK, before the Ld. City Civil Court at
Caloutta in reapect of the Public Premises in question. It was
further intimated that, by an order dated 28.08.2015, the Td..
Civil Judge was pleased to grant the order of injunction,
restraining the SMPK authorities from evicting the O.P. [rom
the subject premises, subject to payment of licence fres of Rs.
£,44,036/- per month. Tt was reported further that the said
interim order was extended from time o time and the said suit
had been pending for disposal before the Ld. Civil Judge. 1t was
further informed that, eventually, by an order dated 05.01.20186,
the Ld. City Civil Court at Caleutta was pleased to reject the
injunction petition by observing that the Estate Officer, SMPK is
al liberty to proceed with the proceeding pending before him
after taking into consideration the written statement of the O.P.,
as well as the evidence, led by the respective parties in
accordanoe with law.

-

Thereafter, the O.P, in terms of the application dated
A3.05.2016, informed this Forum that more than a year ago a
large portion of the open land allotted to 0.P. had been taken
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over by M/s. Larsen Tubro Lid, for construction of a flyover for
the interest of general public. Tt was informed that a team led
by the construction firm, the officials of State Government and
the official of SMPK, had demarcated the greq over the said plot
of land where the construction of such proposed flyover was
about to commence and eccordingly, some pillars had been
conslructed, and as a result, the men and agenls of O.P. were
not allowed 10 carry out any activities therc-on. It was agitated
that though a large portion of the area of the said plot of land
had been taken over for construction of the said flyover, SMPK
bad been sending bills on account of lcence fees/ compensation
for the whole area which had initially been granted to Q. It is
stated that the bills which were sent by SBMPK since April 2015
are required to be corrected by taking into consideration the
reduction of land area for the construction of the proposed
fyover. It was also stated that while CArTYing out the
construction work for the said flyover, some Roomiies exiating at
the premises had been demolished by the said M/s. Larsen
Tubro Lid. It was contended by O.P., that a juint mspoclion of
the said premises is necessary in order to ascertain the actual
area under occupation of O.P. and to determine the actual rent
thus payable by O.P, to SMPK. It was submitied by O.P. that
once the joint inspection is over, the statement of accounts is
reconciles and the licence agrecment executed, the O.F. would
take immediate steps to lquidate the ducz of SMPK, to be
arrived at, after adjustment of the sxcess amount charped as
rent bills and taking into conzideration, the expenditure
incurred by OP for removal of the Railway Tracks.

Un being asked by this Forum as to whether the issue of
proposcd construction of flvever waa alive at the time of filing
the Reply to Show Cause, the Ld. Advocate for O.P, submitted
that such issue could nat be dealt with in the said reply or in
the interim reply owing to some inadvertent mistake.
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i, 2= This Forum has completely failed to appreciate as o how such
o - L an important issue of the proposed construction of flyover has
missed the attention of both the parties, particularly at the ime
of fiing of the Reply to Show Cause notice by O.P. on
17.03.2016 as well as by SMPK, in their previous applications.

The representative of SMPK did not object to the prayer of O.F.
for such joint inspection of the premises, Liberty was given o

< ,,:j_-_:';l"":,'-'fj'l_ 3 both the parties to conduct & joint inspection on 31.05.2016,
S s oot fomr with competent officials in order to ascertain the actual status of
the premises and [ile a Report to this Forum, duly signed by the
competent representatives of both the parties, [t appears that
such joint inspection of the premises woas held on 31.05.2016
and a Report of such inspection is filed before this forum on
01.06.2016. Tt is reported, inter alia, that during the inspection,
an ares of land of about 1012 Sq.m was found to be aflected due
to the constructinn of the said flvover by KMDA. It is further
reported that the exact delincation of the area and the date of

commencement of work on the subject premises could be
ascertained only after receipl of communication from KMDA in

this regard.

Representative of SMPK had strongly argued that even afler
possible addressing of the issue of reduction of the area of land
for the proposed fhyover project, contended by O.P., there exists
several other breaches, allegedly committed by OF., vis,
unauthorised  construction, non-payment of SMPK's
rent/licence fee, demolition of SMPK's goomty, dishonour of
cheque ete, It was brought to the notice of the Forum in terms of
SMPK's application datcd 21.07.2016 that the area of land
allotted to O.F. has been reduced by 7289 Sq.m. However, in
A terms of the said Joint minutes dated 31.05.2016, signed by
hath the parties, the aforesaid arca for proposed construction of
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flyover in guestion is indicated as 1012 Sq.m. Such being the
case, SMPK was directed to confirm the measurement of the
arca required to be reduced from the schedule of property
allotted 1o O.P, for proper identification and asscsament of the
area under resolution. SMPK was also directed to file the
revised schedule of the area, stating clearly the present
boundaerics within which the area in question fell, after
congidering the reduction of area, due to the proposed flyover.
SMPK, vide their application dated 01.09.2016 clarified the
position and submitted that the area o be reduced is 1012
Sq.m, instead of 728.9 5q.m, which was reported carlicr. As the
area of the subject premises has been altered due to the
reduction of 1012 3q.um of area from the total area, the schedule
it the Notwee under Bec/s 4 & 7 of the Act was required 1o be
modified for proper identification of the area under dispute and,
aucordingly, fresh netice/s u/fs 4 & 7 dated 20.11.2017 wore
issued by this forum, in partial modification of the earlier
nobtice /s dated 06.07,2015,

Thereafter, O.P. filed another Reply o the Show Cause Notice
dated 20011.2017, mainly reiterating all the points/issues they
have taken up in their previous applications/ Reply dated
17.06.2013. Durng the course of the hearing, on 15.12.2017, it
was brought to the notice of this Forum by O.P.that a number
ol peyments supposedly made by O.P. have not been factored
in/ taken into account by SMPK and accordingly, adjustment of
the same was prayed for by O.P. Considering the submission of
(3.P., the parties were directed, vide order dated 15.12.2017, to
reconcile their respective statements of account and file fhe
minutes of such reconeciliation before the Forum of law.
Therealter, repeated opportunities were provided to the parties
for reconcillation of accounts in terma of Orders dated
05, 10,2018, 28.11.2018, 14.12.2018, 16.01.2019 etc. However,
as the matter was cndlessly being protracted with no new
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maierial development of fructification, this Forum concluderd
o T ok AT

the hearing and proceeds to adjudicate the matter on the basis
of records | submissions made by the parties,

Now, while passing the Final Order, after carefully considering
the documents on record and the submissions made of the
partics, 1 find that the following igsues, principally germane 1o
the points under adjudication, related to the suhject cccupation

RISt

_ THE ESTATE “irFirsa of the premises by O.P., have come to the fore :
EVSAFAASAD MOCORERL T FURT
rr: e R0 COPY OF THE CREGR 1. Whether the proceedings is maintainable against O.P.or

ThE gérr;}ﬁﬁ: not;

A Y AT B 2. Whether the O.P., has the authonty to ocoupy the:
e e LS TaTE e HoER : : i - A
& 1A sl OOREREE PURT Public Premiscs in question upon oxpiry of the License

period on 30.06.2014 and after the requisition made by
SMPK vide letter dated 12.05.2015 or noty

4. Whether it has been the obligation of 0. P. under law to
hand over vacant, peaceful and unencumbered
possession to SMPK after expiry of the License period 10
guestion on 30.06.2014 or not.

4. Whether the duty/Hability of SMPK" for withdrawal of
Railway Tracks as alleged Dy 0P, constitutes a part of
contractual relationship between the parties or nal.

i

 Whether ©.P. is entitled to a reduction in License Fees/
Rent for a plot, which had ceased o be Railway served;
. Whether O.P. is entitled to the reimbursement fromm
SMPEK for the expenses reportedly imcurred by O.P. for
the sald removal of Railway Tracks or not;
7 Whether O.F. has defaulted in making payment of
rental dues/ License fees ta SMPK or not;
}q 8. Whether SMPK's claim on account of License Fees/ Rent
M made on the hasis of Schedule of Rent Charges (SoR], as
published in the Calcutta Gazelte have any force of law




o1, SYAMA PRASAD MOOKERJEE PORT, KOLKATA

d by the Central Govt. Under Bection 3 of the Publlc Premises

(Exiction of Unauthorised Occupants § Aot 1971

HHED , I‘-I‘%DJD oF 1I:Ii_§ Dirder Bhasl Me. 33‘

¥S
M= Macneill Forklift Services Lid

in determining the quantum of dues/charges as payahble
by O.P. to SMPK or not;

9. Whether SMPK's claim that the dishonor by the Bank of
the PDC ( Post dated Cheques) tendered by O.P. has got
any relevance in determining O.P.'s default in payment
of monthly license fees/ rent of SMPK or not;

10. Whether O.P. is liable to pay Interest in case of delayed
payment of License Fees,/ Rent to SMPK or not;

11. Whether D.P. can take the shicld of casting doubts on
the “competency” of one Sr. Assistunt Traffic Manager
(Estate), BMPK, for filing an application on behall of
SMPH, to question the very maintainability of the
proceedings or not;

I2. Whether the proceedings at the instance of SMPK
against O.P, is barred by Laws of Estoppel, Waiver or
not;

13, Whether O.P. has unauthorisedly parted with the
passession of the premiscs or not;

14, Whether there is any unauthorsed construction
erected at the subject premises or not;

15. Whether there is any unouthorized demolition of SMPK
structure in the public premisce or not;

16. Whether O.P. has put the premises to use in compilets
deviation from the permitted use of the same as had
boen granted to them in terms of the License agreement
with 2MPEK ar noi;

17. Whether 0.Ps contention regarding non-
maintainability of the Proceedings in  view of
Gowernment  Guideline wide  Notification dated
30.05.2002 has got any merit or not;

18. Whether the notice demanding possession from O.P.
dared 12.05.2015 is valid and lawiul or not;

19. Whether O.P. is hable to pay damages for wrongful
occupation to SMPK or not;
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With regard to lasme No. 1, | must say that the propérties
owned and controlled by the Port Authority/ SMPE have been
declared as “public premises” by the Public Premises
(Eviction of Unauthorised Occupants) Act, 1971 and Section
15 of the Act puts a complete bar on Court’s jurisdiction to

entertain any matter relating to eviction of unauthorized
pccupants from the public premises and recovery of rental
dues andfor damages, eic. SMPK has come up with an

By Chiter ol ; x L . .
TEHE ESTATE OFFSER applicaton for declaration of O.P's status as an unatthorized
it PRASAD NOOKEFUIEE “OfT

occupant into the public premises with the prayer for order af
~ERTIFED COPY OF THE ORDER

o REcr By THE ESTATE OFFINER sviction, recovery of rental as well as compensation dues

L b EW_ r;..f""x against the O.P, on the plea of surcease of the authority 0

o A E?F —r SrEa nccupy the premises as earlicr granted to 0.2, in respect of
AL WDURTRIEE PORT

the premises in question. So long oS the property of the Port
Authority; SMPK falls under the purview of “public premises”
as defined under the Act, the adjudication process, by due
service of Show Cause Notice/aufs 4 & 7 of the Act, is very
mmach maintainabie and therefore any guestion raissd aboul
the maintainability of proceedings befor: this Forum of Law is
extraneous and fit to be rejected. -

To take this view, | am fortified by an unreparted judgment af
the Hon'ble High Court, Calcutta deliversd by Honhile Justice
Jyotirmay Bhattacharya J. on 11.02.2010 in Civil Rgvisivnal

Jurisdiction (Appellate Side) being €0, No. 3600 of 2009 |
M/s Reform Flour Mills Pvt. td. Vs~ Board of T ! O

the Port of Calcutta), wherein it has been observed
specifically that the Estate Officer shall have jurisdiction 0

proceed with the matter on menit, even there is an interim
order of status quo of any nature in respect of possession of
mj any public premises in favour of anybedy by the Writ Court.

Relevant portion of the said order is reproduced helow:
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“In essence the jurisdiction of the Estate Officer in initiating the
said proceedings and/or continuance thereof is under
challenge. In fact, the jurisdiction of the Estate Officer either to
iniliete such proceedings or to continue the same {s not
statutordy barred. As such, the proceedings cannot be held to
be witinted due to inherent lack of jurisdiction of the Estale
Officer.

The bar of jurisdiction, in fact, was questioned because of the
interim  order of infunction passed i the aforesaid

proceedings”,

Honble Division Bench of Caleutta High Court had the
occasion o decide the jurisdiction of the Estate Officer under
Public Premises Act in Civil Appeliate Jurisdiction being MAT
No. 2847 of 3007 [The Board of Trusices of the Port of Kolkata
and Anr —vs- Vijav Kumar Arva & Ors,] reported in Caloutia
Weeldly Note 2009 CWN (Vol. 113)-P188. The relevant portion
of the judgment (Para-24) reads as follows:-

"The legal biswe thal has arisen is as to the extent of Estate
Officer’s aquthority under the said Adct of 1971, While # is an
attractive argumend that @ is only upon an accipier af any
public premises being found asx on unouthorized occupant
would be subject io the Estate Officer's jurisdictim for the
purpase of evction, the intertt and purport of the said Act and
the weght of legal authority that already bears on the subject
wotld require such argument fo be repelled. Though the state
tn any copactly cannct be arbitrary and its decisions have
always to be tested against Article 14 of the Constitution, it is
generally subjected to substantive law in the same manner as
a private party would be in a similar crcumstances. That is to
say, fust becouse the state is o Landlord or the state is a
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_,__LL ereditor, it is not burdened with any cnerous copenants uniess
CE R L the Constitution or a particular statute so ordains™
The judgment and order passed by the Hon'ble Division
Bench of Caleutta High Court, particularly to the paragraphs
28 and 29 regarding the duty cast upon the Estate Officer
under P.P. Act, in dealing with the scope for adjudication
process is very instrumental in deciding the point at issue.
The relevant portion of the judgment is reproduced belew :-

By Dty o )
THE SSTATE OFF Ff!.'_": -
=visin PRASAD MOOKZRITL ¥R Pare <28 “After the Ashoko Marketing case the question that is
CERTFIED COPY OF THE ORJER posed here should scarcely have arnsen. Any further doubt s

TATE DeFICE

AT now settled by the Nusli Neville Wadia judgment. Though an
istg Estate Offtcer under the said Act is not required to be versed in
4] ESTAGE OFFCER
;:;_:_-_;;_-,-;_-_ﬁ:-—..-;.' Rt lauy, he has sufficient powers 10 decide the guestion as o

whether u noticee u/s 4 of the xaid Act is an undquihorised
oocupant and # is adjudication of such score against the
noticee that will permit him to procsed to evict the oecupant
adjudged to be unauthorised. Just as in the case of any Land
Lord governed by the Transfer of Property Act such land lord
would have to justify his decision to determine the lease or
terminate the mthority of the cecupier o re;num in possession
in @ Civil suil instituted either by the Land Lord for eviction or
by the Lesses urmmpiﬂrmchal!mgﬂmemrbe. =019 1t with a
statutory authority land lord under the said Act of 1971. The
sl Act merely removes the authority of the Civil Court to
adjudicate such issue and places it before an Estate Officer
under the said Act fo decide the matter in summery
proceedings. The estate officer has to look into all materials
before him and, n fit cases, receive oral evidence before he can
.:mit.en;nmw:lusi:rrtasmwmmgfthe noticee u/s 4 of the
said Act is in unauthorised socupation of the Public Fremises.
If he haolds that the noticee is, indeed, an wunouthorised
secupant he proceeds to remove the noticee and his belongings
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from the Pubiic Premises; [ he finde that the noticee is entitled
to conlinue in possession, the matter iz over. It is only the
entire scope of adjudication. on such issues that i removed
Jrotie u Cunl Court and is placed before the estate officer; the
substantive law under the Transfer of the Property Aet may
still be cited before the estate officer and taken into account by
him for the purpose of his adjudication. The usual process
under the Cual Procedure Code is merely substituted by a
summery procedure before the estate officer.  The only
difference iz that the lessee or ocoupier of any Public Premises
may not bring o matter before the estate officer of his oum
accord, stuch lessee or ocoupier only defend his position as
respondent if the estaie officer is moved by the statutory
authordy lendlord”

would be required to institute if the lessee or occupter did not
pay heed o a notice to guit, so would o statufory authority
landiord be Noble m justify, before the estate officer, its
decision fo determing the lease or revoke the ocrupiers
wuthoniy o remoin possession of the Public Premises, B is not
an Anamallai Club sitttation where a nofice fo quit is issued
the previous moment and bulldozers immediately follow”.

Further, | am equipped by the Order dated 05.01.2016,
passed by the Ld. City Civil Court at Calcutta, which clearly
bestowed the duty upon this Forum to proceed with the
proceeding  after taking into consideration the Written
Statement/s of the O.F., as well aa the svidence, led by the
regpective parties in accordance with law.

In view of the authontative decisions as cited above, | have no
hesitation in my mind te decide the issue accordingly.
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11 The issmes No. 2 and 3 are most vital for deciding the
a7-ok-2022 question of 0.P.%s authority ¢ ocoupy the premises and as

such & conjoint dealing with these issues is found convement.

it is the case of SMPK that the possession of the subject
premises was granted to O.F. on License basis. It appcars
from the records that a monthly license for a period of 11
months, with effect from 01.08,2013, was granted 1o O.F. on

certain terms and conditions, as enumerated in SMPK's oifer

rose B O ot letter mo. Lnd 5506/1-2013/Comprehensive Tender/ TH-
v HE ESTATE nFpyc
avm.mwﬂj{gg{gﬁi o 13/1/12/13/357 dated 29,04.2013 and Tender Document

Ne KoPT/ KDS/LND/01-2013. it appears that both the
representatives of parties, viz. SMPK and O.P. had executed

vl Loaies the Certificate of License dated 01.08.2013, which inter alia,
14-:1:=E-§'5.4_2f.-:-“-?'iT';t riin estahlishes that the subject premiscs had been % licensed
e NURE tn M/s Macneill Forklift Services Ltd. for # petied of 11
months w.ef 01.08.2013 for the purposc of storage/

LFHTED COPY OF TE mnncy
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warchouse....”. It aleo appears [from the copy of
communication of O.P. dated 28.04.2014 that they have
taken possession of the premises in the month of August,
2013,

Thus, it ia amply clear that the Public Promises in guestion
was allotted by SMPK to O.P. on Licensc basis. The nature of
allotment, grant of the Puhlic Premises on Licensc basis was
never under challenge in the prosent procesdings. No case
has been marde out on behalf of O.P. as o how they can
escape from the conditions for grant af lcense and thal oo,
after accepting possession of the premises on such terms and
conditionz, as laid down by SMPK's letter dated 29.4 2013
r/ and the Tender Document No KoPT/ KDS/LND/01-2013, and

paying monthly license fecs for a considerable period to
SMPEK.
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"1l Now, as per law, a License is a mere conferment of a right to
o Db 1ati de something in or upon the immovable property of the

bt

grantor (here, in this case, SMPE), something, which would,
in the absence of such right, be construed as unlawful. A
licensee is bound to comply with all the terms and conditions
for grant of license and failure on the part of licensee to
comply with the fundamental conditions for grant of such
license, that is to say, non-surrender of the premises after
expiry of the license period, can delinitely entitle the grantor
to exercige their concomitant right to take the appropriate
recourse of law. As per the laid down laws, a licensee, in this
'case, the OP, is holding on to an inferior quality of right to
occupy the premises, not comparable to a lessee. It is a

=7 settled guestion of law that the offer for grant of license
4 _'Luyth:r with the governing lerms and conditions, it enjoins
vt upon the licensee to discharge, always flows from the side of

the licensor and never originates from the licenseec. A
licensee is very much bound not only to accept the offer hut
also faithfully obey all the terms and conditions entailing
upon it as long as it enjoys the said right It is the case of
SMPE that the license of O.P, was expired on 30.06.2014 and
thercafter, a demand for the possession of land was made by
SMPK in terms of their letter dated 12.05.2015, requesting
0O.P. to quit, vacate and deliver up the peacelul possession of
the promises to SMPEK on 20.05.2015. The receipt of the said
notice was also npever under challenge by OP. in the
procesding. As per Section 62 of the Indian Easements Aot
1882 a licensze iz deemed 1o revoke when it has been granted
for o limited pericd, and the said pericd expires. As per
Section 52 of the Act, where one person grants to another, or
to a definite number of other persons, a right to do, or
cantinue ta do, m or upon the mmovable property of the

grantor, something which would, in the absence of such
right, be unlawful, and such right does nol amount to &n
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=5 b pasement or an interest in the property, the right is called a
i
Aok o license. Further, as per Section 63 of the said Act, where a

license ia revoked, the licensee is entitled to a reasonable time
to leave the property affecied thereby and to remove any
goods which he has been allowed to place on such property.
[n this regard, it may require mention here that the demand
for possession was made by SMPK in May, 2015, which is
much later to the expiry of the license in June, 2014, It is
apparent from records that no further agreement of license
was executed by and between the parties sequel to the said
license granted to O.P. from 01.08.2013.

SR PRASAD MODKER It * s Thus, in my understanding, the “authority” of O.P. came to
an ¢nd with the expiry of license on 30,06.2014 and the Part
Authority was free (o take actions againat O.P. by resorling to
appropriats recourses of law, o get back the possession of
the premises, During the course of hearing, a frareeul

argument | submission has been made from the end of the
Port Authority 1o get back the possession of the premiscs
after such expiry of the license agreement. 1 is pleaced that
Port Authority is lawfully entitied to protecl their legal right
as (he landlord, sc that nobody can continue to
unauthorisedly necupy the said premises under the plea of
onsented oceupation’. 1 find no element of consent on the
part of the SMPK Authority in the form of expression of its
assent for continuance in such occupation by O.P., after

expiry ol the license period.

Ir wiew of the above, | am firm in holding that O.F. has no
authority to continue to 0CCUpy the Public Premises in
question, upon expiry of the Licensc period on 30.06.2014
and after the demand made by SMPE's vide letter dated
L/ 12.05.2015: and, in the ordinary sequence of cvents, as
mandated in terms of the grant of the license by SMPK, the
O.P. was under legal obligation to hand over vacant, peacefl
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e o] and unencumbered possession of the premises to SMPK, after
mmﬂl sxpiry of the License period in guestion on 30.06.2014 and a

demand for possession from SMPK's end, comveyed through
the legal instrument af demand notice, 18 suffictent o inibate
setion against O.P. for recovery of possession.

Hence, the issues are decided againat the O.F.

{ssues mo. 4, 5 and 6 arc releted with O.P's contention
regarding services rendered by aMPK and need tw be
addressed conjeintly. 1t is the submission of O.P. thal as per
the agrecment botwesn the partics, it is the liahility of 3MPK
far pemaoval of the Railway Tracks from the premises for a
gainful utlization of the property, which the 0. P. had becn
constrained to achieve, until the railway tracks have becn
il 1 removed from the premises. I is the cas: of O.P. that as
Jr 7 9MPK had failed to discharge its liability for such removal of
rracks, the O.P. had no option but to do the work itsell and
for such purpose, O.P. incurred expenses, which are roguired
trr br reimbursed by SMPK, On the other hand, it is the case
of SMPK that the possession of the premises was given 0

.P. on ‘as is where is basis’, after providing ample time- and
opporiunities for inspection of the premiscs o Q.P., and O.P.
in its own wisdom had participated in the Tender and
accepted the offer of SMPK for the allotment of the subject
plot of land. Hence, it is not in the fitness of things for O.P. o
take the specious refuge that it could not utilize the premises
o its fullest extent for the Railway Tracks.

.,:,// After @ careful perusal of the records of the procecdings, it

appears that the letter of SMPK dated 29.04.2013 is very
apecific about the status/fate of Railway Tracks as it has
specifically been mentioned in the said communication dated
29.04.2013 that "the railway tracks existing at the premises
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are not to be disturbed. They will be removed by Kolkata Port
Trust shortly”. It appears that the O.P. in response to such
offer letter has addressed a8 communication dated
02/23.05.2013 stating that they would not be able to use the
land blocked by  such Railway Tracks and therefore,
requested SMPK to measure the land for pro-rats reduction
in rent. Further, | have considered O.P.'s communications to
SMPKE dated 18.06.2013 and 27.06.2013 in this regard.
Through both the communications, assistance of SMPK was
spught for expeditious removal of the Railway Tracks.
Permission for engagement of & Contractor was alse sought
as an alternative, in case SMPK's Civil Department did not
undertake such exercise. Finally, vide communication dated
09.07.2013, the O.P, informed SMPK that they had awarded
the Contract for removal of Eailway Tracks at Rs.4.5 lacs and
the work had commenced. In terms of the letier dated
05.07.2013 of O.P., it had incurred eXpenses amounting to
more than Rs 5 Lakhs towards digging, loading,
transporation, unloading of such Bailway Trucks from the
subject premises to the office of Chief Maicrals Manager
[CMM] Department of SMPK etc. On the other hand, it
appears from records that SMPK had issued the letier dated
17.06.2013 pranting permission to the O.P. to remove
existing Railway Tracks in presence of SMPK's officisls,
including Security Personnel and transport the same to the
office of CMM, SMPK. The O.P. has been recuesied 1o
intimate the date of such removal to the SMPK authority in
advance,

Thus, it is clear from the aforesaid exchange of lettera/
communications thal the foundation of the reported Hability
of SMPK, as has been alleged by O.P,, for removal of such
Radlway Tracks by SMPK, iz based on the assurance and
conduct of SMPK as envisaged in the letter dated 29.04.2013.
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Now, the question arises ms to how far the statements made
by O.F. regarding formation and inviolability of an Agreement
drawn on the basis of such assurance and conduct of SMPK

regarding the fate of Railway Tracks, is true on the hasis of
malerials on record.

To constitute a contract, enforceable under law, there must
be valid terma of offer on the part of one party and an
absclute, ungualified scceptance on the part of other.
Further, such terms of offer and acceptance must be
concluded between the parties to come under the definition of
a “contract®, It is very much evident from the exchange of
correspondences by and between the parties that a
*concluded contract® was never in reality constituted, apelling
out the contours on whom the final onus of removal fcost
sharing of the Railway Tracks actually rested upcn, In the
Arresent cuse, the agreement entered into by and between the

; -. (i P iparties had not been the result of any particular piece of offer

and resultant acceplance by the parties. The sgrecment of
License [or the subject occupation was the sutcome of the
seried ol lettera/ corrospondences exclhianped beiween the
parties in [urtherance of the Tender Noated by SMPK and as
such, the letters) correspondences! OTC of Tender are
required to be read s a whole for understanding the terms
and conditions on which the premises had been given on
License. In the particular caze, a formal agreement of license
has also not been signed and cxecuted by and between the
parties, though an explhcit provision of the same was there in
the letter dated 29.04.2013 addressed by SMPK to O.P., and
henes, the terms and conditions of the Beense have to be
inferred fram the series of letters/ correspondence exchanged
by and between the parties. Though it has been the case of
SMPK that the (.P. failed and neglected to sign and submit
the formal agreement for License, it is clear that both the
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cor B parties are in broad consensus of the contours of the
&3t Lol terma/ conditions governing the 11 months' license granted

by SMPK and accepted by O.F., and which was in force from
01.08.2013 to 30.06.2014.

It is clear in the GTC of Tender that a party who proposes to
take a land on License had the liberty to inspect the same
before participating in the Tender Process. As per ‘Claise 9"
of the GTC of the Tender, “the tenderers may inspect the
shed/ podown / warehouse/ other misc. structures/ land if

i I_r 2 Efi E:n oER they so desire”. Further, it appears from records that the O.F.
TH Tr E &
sx'ylrj.,!ﬁ,ﬂﬂ.hﬂﬂl:lu ERUCE POFL came inte occupation of the Port Property on 01.08.2013, Le.

much after the offer of License dated 20.04.2013 made by
SMDPE in this respect.  Thus, O.F. had ampic time and
opportunity to inspect the promises in question, both during
the process of participation of the tender and aficr formal
acceptance of its offer by SMPK dated 20 4,13, which could
have had a cordinal bearing in their decision to take the
Railway served premises of SMPK under License.

CERTIFIED COF'Y OF THE ©
w30 ...'L TH- ..'lluﬁlﬁ

Ta
==

1 have taken into consideration the various correspondences
exchanged by and between the parties and I da not find any
contractual Lability en the part of Port Authority for removal
uf the said Railway Tracks from the premises given o Q.P.
under Licence. In the absence of a specific labihty for such
withdrawal by the Landlord/SMPK, it is very difficult to
gocept the contentions of O.F., with repard to SMPK's falure
for withdrawal of such Railway Tracks. | am firm in holding
that O.P. cannot take the plea of non-observance of duty by
SMPK by defaulting or delaying withdrawal of Railway Tracks,
as @ shield for suspending payment of rental dues and/or
charges for sccupation into the public premises. Accordingly,

"\q 0P, casnot sesk & Jogal cotitlement i seeking
ﬁ[,_,/ reimbuirsement of the reported expenditure incurred by it for
removal of the Railway Tracks.




ficer, SYAMA PRASAD MOOKERJEE PORT, KOLKATA

prointed by the Cantral Govt Under Section 3 of the Public Premises

Ilr.-.;, . : {Evietion of Unauthorised Occupants ] Act 1971
:El:ﬁb l: 1 go |UECID of g .10y m.smu.;_ i
* N ﬁ _H’RUSTEEE OF SYAMA PRASAD MOOKERJEE PORT, KOLKATA
ﬁf‘ﬁ_ 5 ?f M/s Macneill Forblifc Services Ltd,
o Tt is another case that it is only after the removal of Railway
aF-06 Ladd Tracka that the O.P. came into sccupation of the port

ot
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property in question with commencement of the licence
period in August, 2013 and hence, allegation of O.P. of non-
utilization of land duc tw Railway Tracks, does not have
groumnd.

In this connection, I am fortiied by the Order dated
U6.08.2018 passed by the Hon'ble Calcutia High Court
dismissing the W.P. No.6269 (W) of 2009 with the following
observationsa:

» o Tarlff is fived on the basis of the nature of the land

&t _and not on the basis of occupents. It cannot be said that the

port trust authorities had discriminated against the members

"t - _af the petitioner hy not raking into consideration the cocupation
of the land rather than the lund itself, in faet, it is 0 wholesome
Fin policy to fix the ratez on the basis of the nature of the land

 rather than the secupeants.

So far as the withdrawal of fuclifes as claimed is
concerned, it is for the patitioner to decide on condinuing with
the ocrupation of the land or not. The so-called withdrawal of
ratlivay tracks is of no consequence. The port trust authorities
do not provide railway services,

In swch cdroeumstances, there is no mevit in the present writ
petition. WP No.6269W) of 2009 stands dismissed.....”

Hence, the plea of O.P. for commensurate reduction in
License faes/ Rent is extrancous and cannot be entertained.

Hence the izsues are decided against O.P,

With regard to issues No, 7, 8, 9 and 10, it is clear that the
possesaion of the subject premises was granted to O.F. by
SMPK on License basis. Now, as per law, License like the one
granted to OP., continues only on the basis of tmely
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=11 payment of Licensc Fees [ Rent hills and non-payment of the
03 D& 2012 same, even for a fraction of a period, is enough to vitiate the
contract.

MNow, it is the case of SMPK that O.P. has defaulted in
payment of License Fees/ rental dues as charged in terms of
the provisions laid down in Major Port Trust Act, 19563 and
now. inter-ala, in terms of The Major Port Autherities Act,
2021. On the ather hand, it has been contended by O.P. that
it had not defaulted in payment of monthly licence fees and
i E_g?rizl-T:IﬁF:ﬂf i taxes. Il is the SMPK authorities, who had wronglully
=i Al {A PRABAD MODRERIZ #CRT deposited the Cheques to the Bank before their due dates,
ERTIFIED COPY OF THE DF0E resulting in their dishonouring. It is the case of O.P. thal it
_SEEN BY THE ESTATE [R5
wap DRASADE 'Fﬂ{r ] had heen making payment of monthly hiconce fecs and taxes
¥otiani _ from September, 2013 and guch payments are cither
5 :'_!- ;:':_;-_':- LAY preferred through Cheques of through the process of Bank
tranafers. It is also the case of O.F. that in terms of its
communication dated 15.07.2013, it had requested SMPK not
to encash the PDC (Post Dated Cheques) on such assurance
thal they would be paying the rent before due LHime.

1t is further the case of O.P, that no break-up of the Schedule
*B" for Rent dues or that of "C” for Compensation/ Damage
charges of the eviction petition has been digclosed to O.F.,
which militated against the princi ples of natural justice.
During the course of hearing, it hus also been brought to my
notice by OUP. that a number of payments made by O.P, have
not been taken into sccount by SMPK and thercfore, O.F.
made prayers for adjustments of the same.

After thorough perusal of records, | find that statement of
accounts as prepared and maintained by SMPK was handed
over to O.P, on repeated occasions, such as under the cover

i of SMPK's application dated 26.05.2017, 14,12.2018 and
céijw"’ during the course of hearing on 21.07.2016. Hence, it is
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“H undersicod and well taken that during continuation of the
ad .06 2o proceedings, the detailed break-up of the ‘Schedule B'Y Rent

and 'Bchedule C' /Compensation have been provided o O.P.

In my wiew, such statements maintained by the statutory
authority like SBMPE in the wsual course of business has
definile evidenbary value, unless chaellenged through any
other fortified documents/evidences cte, ready to bear the
test of legal scrutiny. Records produced by the SMPK in the
form of Statement of Accounts maintained in official course of
business reveals that the O.P. has made payment
HEEstart ped .. intermittently, as per their own whims and fancies and not in
: : a regular fashion as per the terms of the Licenge. Further, in
terms of the Interimn Reply dated 24.07.2015, it has been
admitted by O.P. that they had been making paymenis as per
their “own calculations®.

L]

It is a settled Law that a licensee like O.P, is under legal
oblipation to pay the leense fees) rents Tor the ocoupation,
whether demanded by SMPE or not, 20 long as the possession
of the premises is being enjoyed by O.P.

Interest is the natural fallout for delayed payments of Rent
and as such, the O.F. is liable (o pay interest for the same.

In ierms of the application dated 23.05.2016, the O.P.
addressed the issue of non-payment of licence fees by
submitting that onece the joint Inspection was over for
apssessment of the actusl demarcation of the area to come
under proposed fyover, the statement of accounts was
reconciled and the licence agreement executed, the O.F.
would take *immediate steps io liguidate the dues of BMPK",
after adjustment of the “excess amount” charged as rent bills,
In the given circumstances, as explained, such an application
dated 23052016 fom O.F. is clearly indicative of
oatstanding dues being payable on the part of O.P., as per

=
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SMPE's statement of account, at the time of issuance of the

3 o6 otk
o* 0 letter dated 23.05.2016.

During the courss of hearing, on 21.07.2016, it was brought
to my notice by SMPK that due to the reduction of the area of
land, the occupational charges payable by O.P. stood
modified and accordingly, SMPK [liled a modified/ updated
statement of accounts with a copy forwarded to O.FP. on
repeated oceasions, through SMPK's applications dated
26.05.2017, 14.12.2018 etc,

it The O.P. has complained of lack of business environment due

A b to the construction of Flyover and non-removal of Railway
CEATRIEDT Tracks by SMPK cic, but this Forum has nothing to give
'- -'Z Tl L cognizance on these issues; for, the O.P,, alter taking time to
0 qﬁfg;;ﬁﬂf volitionally accept the premises as per the terms of Licence,
E__f :FE;;J;. ir:**.‘:_nrr‘:;: on as ia where is basis’, was wcll within iteé right and

decision, to relocate (o another location after handing over
the premises to the Port Authonty, had the sifuation turned
g0 prim and commercially unlucrativel The conduct of the
0.P. sugpests that it has definite business interest woven in
its area of occupation, which cannot be allowed to thrive at
the cost of the public exchequer.

There is no justification forthcoming from the C.P. as to how
it i entitled to enjoy the public premises without paying the
due License Fecs/ Rent to the statutory autherity. In my
view, O.P. has lost all right to ccoupy the premises in view of
its faihare to lquidate the estate dues in total.

The Port Authority has a definite legitimate claim to get its

/ revenue involved into this matter as per the BMPR’s Schedule
ﬁ of Rent Charges for the relevant period and O.P, cannot claim
continuance of its pocupation without making payment of the
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Tequisite charges as mentioned in the Bchedule af Rent
Charges. It requires mention here that SMPK is the successor
in interest of the erstwhile Commissioners for the Part of
Kaolkata which is a ‘Local Authority’, as defined under the
General Clauses Act, 1897 (Section 3) and West Bengal
General Clauses Act, 1899 iSection 3{23)). On the application
of the Major Port Trusts Act, 1963 {since repealed in terms of
the Major Port Authorities Act, 2021}, all properties, assets
and funds etc. vested in the Central Government or, 85 the
Case may be, in any other Authority (Commissioners for the
Port of Caloutta constituted under the Bengal Act] for the
purpose of Port was immediately vested in the Board (SMPK
Board under Section 29 of the MPT Act). The Port Trust
Authority, from time o time by issuance of notification in the
Official Gazette, lixed the scale of rates on which lands and
structures belonging v Port Authority are to be lef out. In
terms of the power granted U/s 52 of the Major Port Trusts
Act, 1963, the Ceniral Government was 1o approve such rates
before it was made applicable. Tn 1997, Bec, 52 was repealed
and an alternate mechanism was cvolved by which power to
fix rent was assipned to the Tarid Authority of the Major
Ports, Sec. 49 of M.P.T Act was also amended by the Port
Laws (Amendment} Act 1997 with effect from 09.0], 1997,

The validity of these provisions of the MPT Act was upheld by
the Hon'ble Supreme Court in the case of Luga Bay Shipping
Corperation -Vs- Board of Trustees of the Port of Cochin and
Ors. Reported in AIR 1997 SC 544 = 1997(1) SCC 631. In the
course of hearing, | find that the charges claimed by BMPK
are on the basis of the said Schedule of Rent Charges as
applicable for all the weoants/occupiers of the premises in
¥ - similarly placed situations and such Schedule of Rent
Charges is the notfied rates of charges under provisions of
the Major Part Trusts Act 1963,
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B 318 On the case of SMPK with regard to dishonor of cheques by
O.P., it is my considered view that this Forum, being
constituted and deemed to exercise its functions under the
provisions of the Public Premises Act, 1971, is not
empowered to deal with and decide the question of dishonor
af Cheques by O.F., as has been alleged by SMPK, and there
18 a separate Forum, exercising altogether a different
mechanism, duly sanctioned under relevant statute, to decide
! on such issues, Further, the issue of ‘non-payment’ by O.P.

THE ._fl,vlff—,_--. being established and discussed as aforesaid, [ find no reason
= IHHAFFASAD MOOKERIEE 5T to take into consideration the said request of O.P. for non-
encashment of cheques tendered by O.F., vis-a-vis the
justification of SMPK for their reported attempt at
encashment of the same.,

CERTIFED COFY 0F The Dl

“SSED BY THE E5TA4E 0v

Hence, T am convinced that O.P, violated the condition of
tenancy under License by way of default in malking payment
of License Fees/ Rental Bills, Mere claim that the actions of
SMPK are arbitrary and whimsical, for non-adjustments of
payments made by OF, is not sufficient to defend the
intorest of the U.P. and the causc of action initiated by SMPK,
regarding non-payment of reotal dues, is very much
sustainable. In my view, such claim of charges for License
Fees /Rent hy SMPK is based on sound ressoning and should
be acceptable hy this Forum of Law. 1 may conclude that no
notice for revocation of license wag necessary as the license
continuing on month to month basis had come to an end
where the licensee (0.P.) defaulted in payment of license fees
inspite of demand from the licensor /SMPEK,

<

Thus the issues are decided accordingly.

Omn the Issue mo 11, veering around the allegation of O.P.
regarding signing of the application/s by an officer of SMPK,
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who is allegedly not competent ta file application for legal
procecding on behall of SMPK, it is noted in the instant case
that the 8r. Assistant Traffic Manager (Estate}, SMPK of the
Syama Prasad Mookerjee Port, Kolkata has filed the original
application dated 15.06.2015 on behalf of the Estate
Manager, SMPK. In this case, the Estate Manager of Syama
Prasad Mookerjee Port, Kolkats (erstwhile Kolkata Port Trust)
has issued the notice demanding possession dated
12.05.2015. In my view, the Estate Manager, SMEK is very
much competent to serve notice demanding possession,
acting on behalf of the Board of Trustees’ of the Syama
Prasad Mookerjee Port, Kolkata [SMPEK), particularly when
specific approval of the Chairman, SMPEK is obtained befare
service of such notice as per the established practice of
delegation of authority, The Estate Manager, SMPK is merely
communicating the decision on behalf of the Chairman,
SMPK and such ministerial act on the part of the Estate
Manager and Sr. Assiatant Traffic Manager (Estate) cannot be
said o be out of jurisdiction. T am also of the view that the
Estate Manager, SMPK and Sr. Assiatant Traffic Manager
{Estate) have acted as the agents of Board of Trustees of the
Syama Prasad Mookerjee Port, Kolkata [SMPK) and
accordingly, the inherent honafides/locus standi of such an
act cannot be guestioned by OP. on the plea ol
“mcompetency” or an  “act without or in  cxcess of
junisdiction®.

To take this view, 1 have borrowed my support from the
decision of the Division Bench of Calcutta High Court
delivered on 28.01.2013 by Their Lordship Hon'ble Justice
Girish Chandra Gupta J. and Hon'ble Justice Tarun Kumar
Dutta J. in AP.O. No. 108 of 2010 (Kolkata Port Trust -Vs-
M/s Universal Autocrafts Pvt, Lid. & Anr.) It may be recalled
that service of notice, determining a tenancy under lease, by
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the Estate Manager, SMPK was the subject matter of
challenge before the Hon'ble High Court, Calcutta and the
Henble Division Bench of Calcutta High Court confirmed that
Estate Manager (the then Land Manager, Kolkata Port Trust)
is very much competent in serving ejectment notice on behalf
of Board of Trustees of the Port of Kolkata/ Syama Prasad
Moaokerjee Port, Kolkata (SMPK). The matier regarding
competency in serving of ejectment notice on behalf of Board
of Trustzes of Syama Prasad Mockerjee Port, Kolkata (SMPK)
went before the Hon'ble Apex Court of India and the Hon'ble
Apex Court by its judgment and order dated 16.04.2014 {ln
SLP (Civil) No.18347/2013-Sidhartha Sarawgi —Vs- Board of
Trustees for the Port of Kolkata and Others With SLP [Civil)
Nos.19458-19459 /2013- Universal Autocrafts Private Limited
and Another =versus-Board of Trustces for the Port of Kulkata
and others) cte. upheld the authority of the Fstate
Manager/Officer of Kolkata Port Trust/ SMPK in SCrving
ejectment notice by confirming the judgment of the Division
Bench of Caleutta High Court in APO No. 108 of 2010
{Kolktata Port Trust -Vs- M/s Universal Autccrafts Pyt Lid, &
Anr.} It has been decided by the Hon'ble Apex Court of India
that leagelicense can be terminated by the same authority
wha exceuted the lease/license deed and issuance of notice is
a ministerial act for implementation. When the Chairman,
SMPK has duly suthorized the Eatate Manager with regard Lo
service of notice, it cannot be said that the gjectment notice
issued by the Estate Manager, SMPK is without jurisdiction.
On the same score, allegation of incompetency againat the Sr.
Assigtant Traflic Manager (Estate), SMPK for instituting the
ingtant proceedings/ signing or filing of applications against
the O.P., does not stand the test of legal scrutiny and falls
through.

Thus this issue is decided against the O.F.
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With regard tc Issue No 12, T must say that according to law
the guestion of Estoppel arises when one person has, by his
declaration, act or omission, intentionally caused or
permitted another person to believe a thing to be true and to
act upon such belief, neither he nor his representative shall
be allowed in any suit or proceedings between himself and
such person or his representative, to deny the trath of that
thing. In other words, to constitute an Estoppel there must be
an intention or permission to believe and act upon certain
thing. There is no material to prove any intention or
permission on the part of SMPK to consider/accept O.P's
status into the Public Premises as “Licencee” in respect of the

j present proceedings, beyond the period as specifically laid

down in terms of the licencr agreement, by and between the
partics. It is also the case of SMPK that SMPK do not
recognize (.P. as their tenant under licence or lease.

It i=s my considered view that the question of ‘Estoppel” as
raised on behall of O.P. does not arise at all in view of the
facts and circumstances of the case. It is evident from the
records of the proceeding that SMPK never consentod to the
occupation of O.P. beyorel the period of license allotted (o
them. No permission of any sort was granted to O.D, by SMPK
lo continue with the occupation after expiry of the pericd of
license ax alvresald. Further, the intention of SMPK i=s very
much obvious from the original application filed way back in
2015 at this Porum, seeking eviction of OP. from the
premises in question. Thus, | find no element of rationalef
veracity in the submissions of O.P. that there was Intention
or Permission from SMPE (o let the O.P. continue with the
possession of the premises beyond expiry of the license
enjoved by therm.

Henee, the issue is decided against O.P.
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14 With regard to issue Neo 13, it has been the allegation of
51511 SMPK in terms of their original application dated 15.06.2015
that O.P. has inducted a number of unauthorized entitics
over the subject premises and thereby caused a gross
violation of the proviso contained in Clause no. 4 of GTC. It
was contended by SMPK that outside entities wviz. ‘Rush
Fithess’, ‘Bella Home’, Tevnil’ were found to be functioning at
0 ﬂ-IEEEE:!'.rr,w:;;;-ﬂ-rﬁn the premises and in support of such contentions, SMPK has
AMAPRASAD MDOK 1 g filed a copy of newspaper mdvertissment published in the
Fﬁiﬁ%lﬁﬁﬂ%--ﬂ i English daily, The Telegraph® dated 28.09.2014 and
RS AL, r:r"“;h'_ 10.03.2015. It mlzo appears from records, thet a joint
e T:- L inspection of the premiscs was held on 31.05.2016 and the
"H:‘rr-:r"f.-ﬁg.-,._-:r_g_'._}i'.__;__:_,' Report of such inspection waa filed before this Forum on

01.06.2016. It appears from the said report that the
representatives of both the parties were present at the
promises when the inspection was carried oul and placed
their respective signatures in the Report, prepared after such
joint inspection. It is, interalia, reported that “paper
stickers” showing the name of O.P. have been found affixed
on the outer door of every compartment of shed space and on
the boundary wall near the entrance. During the course of
such joint inspection, cerlain  compartments iz,
Compariment nos. 3,4,9 and 10} out of a total of 10 {ten),
were found in “sealed condition®, with a sign board displaying
that “the stock is pledged with 8Bl MSME Branch, Kalkata™.
It was noticed that Compartment Nos. 1 & 2 were being
mainly used for the purpose of storage of furniture and light
fittings, the Compartment No. 5 & 6, mainly for storage of
/ texhibition materials’, ‘racks’ and placement of ‘display racks’,
while the Compartment No. 7 was found in vacant conditicn,
various photographs of the said Compartments bearing
signatures of representatives of both the parties were also
enclosed with the said joint inspection report.
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Sharma. It was reported that the said ‘Stumps” made a huge
‘artificial playground’ for sports like cricket ang football,
“surrounded by nets within the premises”, [t was further
reported thet another portion of the said premises js being
issued by warious entitics viz. ‘Rush PFitress Studio®f
‘Oymnasium’, Mullate, as heeury furniture manufacturers’,
‘Autocraft’ as Two Wheeler Show Room, Namraia Joshipura
& Dev R Nil’ running designer tlothing stores, Further, it is
stated to have been gathered from a local enquiry that the
entire premises js being handied and miintained by one She
Meghnath Poddar, without any lawful and valid grant from
SMPEK.

Thus, taking into congideration all the ahove Reports of Jaint
Inspection; inspection of the premises, it i understood that
therc are cntitios running different commercinl activities
within the premises in question, at diferent points in time, It
can be said that the existence of such cntities is an admitted
pusition in this case und thejr continued prevalence js well
corroborated in terms the Reports of joint mepections duled
31.05.2016 and 10.07.2018, beaiing signatisres of both th:
parties.

Now, the queslion arises as o the precise authority under
which the entitics viz. ‘Rush Fithess Centre® ‘Bella Home?,
Devnil’ or Namrata Joshipura & Dev R Nil', Stumps’ et
have becn functioning at the premises. In this regard, 1 have
taken into consideration the submission of 0.P. in their reply
dated 17.06.2013 that the entire premises in question has
all along boen under the occupation of O.P., or itg “group or
associated companies® It is stated that all the entities are
functioning under the "same management” of O.P. In sUpport
of such econtentions, O.F. craved leave to produce the
shareholding pattern of such entities/ companies.
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— Thereafter, another joint inspection of the premiscs was held
an 10.07.2018 and the Report of such inspection was filed
befare this forum under the cover of SMPK's application
dated 20.08.2018. It appears from the Report of joint
ingpection dated 10.07.2015 that Hanger/Compartment Nos.
1 to 2 were being used for the purposs of the ‘storage and
showroom of furniture’, ‘home decorating items with price
tags of various companies’, 'catalogues of tiles’, Talse ceiling’
ete., Hanger/Compartment No. 3 was being used for the
purposc of the storage and showroom of ‘props’ of films",
‘drama etc’. ‘paintings’, 'dresses’, ‘dress materials with price
tags of various companies’, ‘artefact’, ‘show pieces’, ‘home
decorating items’ etc., Hanger/Compartment No. 4 was being
used for the purpose of storage and showroom af ‘artefacts’,
‘show pieces’, ‘decoraling items with price tags of varinus
companies’, anger/Compartment Nos. S & B were being

used for slorape of ‘empty racks’, Hanger/Compartment Nos.
7 for the storage of ‘scrap materials’, Hanger/Compartment
Mo, B for the storage of ‘ssnitary items’, “hathroom ftrings,
faucets, bathtubs, sinks’ ete., Hanger/ Compariment M. 9 for
the office and allied facilitiee as part of ful-MNedged,
\sommercinl fitness centre’ under the name and style of ‘Rush
Fitness Centre' and Hanger/Compartment No. 10 was also
being used as full-fledged ‘commercial fitness centre” under
the name and style of “Rush Fitness Centre”, It was further
mentioned that all the Hangers/Compartments sare air-
condilioned.

J/ Thereafter, it appears from the application of SMPK dated
95.03,2022, addressed to their Ld. Advocate, a copy af which
was endorsed to this Forum that one portion of the premises
was under construction by one company in the name anc
style of “Stumps”, being operated by one Mr. John Howic,
who is reparted to be appointed by another Shri Subham
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During the course of the proceedings, though ample
opportunities spanning over a period of almost 4 {four) vears
have been provided to the parties to file documents;/ evidence
in suppart of their contentions, not a single piece of paper,
establishing the connection of O.P. with the said above-
named entities/ companies has been filed by the O.P. till
date. As per the established tenets of law, a mere and
perfunctory denial by O.P.. of the charge of breach brought
against it by SMPK, by taking the plea that the poasession of
the enbire premises in question i= with O.P. or its group of
associate Companies, without evidentiary support, does not

LS (8land the test of legal Serutiny,

It is the Law of the land that the holder of & meager interest
like Licetsce is not in a position o further transfer iis license

- hold premises w0 any wther person.  License is not g
transferable or heritable interest. | find that such proposition
of law has been embedded in the GTC of Tender floated by
SMPK as in terms of Clause 4 of GTC, *subletting and/or
under-letting, transfer or assignment of the aforesaid licensed
premizes™ was not permissilile,

No picce of evidence has been produced by the Q.P. to
contradict or rebut the evidence produced by SMPK viz. the
sail newspaper advertisement of ‘Bolla Home' in the English
daily The Telegraph’ The property has been jointly inspected
on different occasions and reports of such inspections hgye
been prepared and signed by the representatives of both the
parties. It is evident that the representative of O.P. have put
their respective signatures on the said report of joint
inspections dated 31.05.2016 and 10.07.2018 as well ag on
the photographs enclosed with the said joint reports. No
qualifying remark or contrary piece of evidence hasz heen
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adduced by O.P. in those reports, or cven thereafter, till
passing of this order, contesting the submissions of SMPK.
Further, it also appears thai certain other additional
information was revealed during the inspection o
10.07.2018, when certain compartments/hangers were found
o be commercially functional which were earlier [pund to be
closed during the inspection carried oul on 51.05.2016.
Thus, it is guite clear that there is a consistency in the
submission of SMPK as has been brought out in terms of the
original application dated 15,06,2015 and reiterated through
their subsequent applications, reports / eubmissions  and
ather testimonies ete. of the continued emstence of
unauthorized commercial entities [unctioning over the

subject premises at different points of time.

It is my frm view that an unauthorised occupant like O.P,
has no authority under law to induct snother gccupant into
the premises, that too for the purpase of making unlawful
gains. ln my view, as the ground of unaurhorised parting with
possession iz sufficiently proved against O.P., il cannol
escape the consciuendces of such unauthorised scts on ils
part. 1 cannot but appreciate that the state of affairs/willlul
transgressions prevailing in the public premises in question,
the autherity of which is supposedly derived by O.P,, rom a
gquondam agreement /jural relationship once extant between
he parties, as most appalling and nol conscionable as per
the underlving tenets of law. find that the public premises is
being used squarely for the purpose of making unlawful
commercial gains by way of letting it out 1o unauthorised
entities, who are enjoying the prime property, unauthorisediy,
thercby depriving the statutory authority, the rightlul owner
of the said premises viz. SMPK, in the instant case, of its
legitimate dues.
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Henee, | am firm in holding that O.P. has carried out parting
with possession without having any authority under law.

Hence, the issue is decided against Q.P.

On the issne Nos. 14 and 16, regarding carrying out of
*uneuthorised” constructions and demolition of structures by
Q.P., it is the case of SMPK in terms of the ariginal
application dated 15.06.2015 that O.P. has demolished
cerfain SMPKE's structures unauthorisedly in gross violation
of Clause-7 of GTC of Tender. It iz also the case of SMPE in
terms of the said application dated 15.06.2015 that the O.P.
has erected unauthorized structures in the said Premises
Nouting clause-16 of GTC of Tender, It appears that O.P. in

“their Interim Reply dated 24.7.2015 has denied the

allcgations of SMPK of erection and/or demolition of

d struclures and it has contended that the structures of the

premises were handed over on ‘as is where is’ hasis and that
there were no ‘gates’, Toofing sheets’ or ‘guard g:h:}m1$' as
has been alleged by the SMPE. It was further arpued by O.P,
that they had to restore the structures as the same were in
‘unmisable condition” and that it took nearly a year o repair
and restore the same. Further, it has been stated by OLF, that
the allegation of SMPK regarding a structure measuring 8.5
wil.mt, being erected by O.P. near the gate of the premises is
net borne by facts as the O.P., being in the possession of the
premises, has applied 10 CESC for installation of a new
clectric meter and removal of the old one. It is stated by OLP.
that for installaion of the new meter, CESC was in
requirement of fixing a ‘panel board’ near the then exsting
meter. The ‘old meter® was in a dilapidated condition, and as
such, the O.P. had carried out certain repairs/ renovation of
the said room for fixing the panel bodrd for installation of the
new meter and that a temporary shed has been put by O.P,
for the protection of the electric meter. An arpument has been
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31| raised by O.P. that under no circumstances such repair or
PR Tt renovation or fixing up a panel board can be construed as a
new structure’ erected by O.P. It has been further maintained
by O.P. that all the works as aforesaid, have been done, upon
the instruction from CESC. In support of such contention,

0.P, has produced copies of letters exchanged between them
and CESC dated 12.07.2013, 22.08.2013, 01.03.2014 etc.

A sketch plan showing the status of unauthorized
construction has been depicted in the plan produced by
By Oedar of ! SMPK under the cover of the report of Joint Inspection dated

THE ESTATE OFFICER . :
v akbh PRASAD MOOKERJEE PORT 31.05.2016, duly signed by the rcpresentatives of both the
CPRTIFIED OFY OF THE DACTA parties. It appears from the said skeich plan that 4 (four)
: 7&"‘5} additions] structures have been found to be crected at the

premises licensed w O.F. Further, a goomty measuring 2.9

endi At g sq. mts. shown in red border has been stated to be

demolished. Subsequently, a [urther report of joint
inspection dated 10,.7.2018 has heen filed before this forum
along with certain sketch plans dated 1.8.2013, 11.7.2014,
31.5.2016 and 17.7.2018 (signed by reprosentatives of both
{he parties) from where it appears that certain structures (08
shown it blue and/or red burder etc.) have heen categoriscd
us ‘unauthorized’ crection/ demolition of structures.

Upon a careful perusal of all the aforesaid sketch
plans/documents, it can certainly be conchaded that certdin
structures hawve been added, erccted/ déemolished at the
premises after the O.P. came into occupation of the same and
there is an element of consistency in the claim of SMPK that
certain structures have been erccted/ demolished at the
~ premises at the instance of O.P. in complete deviation of the

terms and conditons of license, as evident from the criginal
&:"‘f application ol SMPK datsd 15.06.2015 and ther=after,

corroborated through a series of Inspection Reports, duly
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signed by the concerned parties.  This forum is not in a
Position to take into consideration the submission of O.p.
that the contractors of L & T had demolished the structures
of EMPK without PeTUSINg any piece of evidence furnished by
O.P., in clear support of such statement.

During the course of instant proceedings, no conirary,
substantial and bankahle Piece of evidence to SMPR's
allegation of unautharized erection} demalition of structures
has been furnished from O.Ps end, barring the statements of
O.P, regarding installation of a new electric meter and related
accessories, executed ag per the advice of CESC. The O.P. did
not produce relevant approval from any of SMPK's office,
decmed, as per agreemant, for erection/ demolition of
stuciurcs in the SMPK's premises, such as, additional
siructures measuring 97.5 sq.m. and demolition of RCC
Goomties of 4 (four) no. messuring 14.03 sq.mt., wall with
wooden rool under podown cic, | find from extant records
that the SMPK had been addressing the O.F. with the request
la remove the unauthorsed eon Struction bul no  such
confirmation/essurance as to  (he affirmative/ corrective
sction taken by O.P, has been submitted before this Forum,
In my view, it is clearly indicative of O.P. having carried out
such activities during the continuance of the license period,
both wathin the period and after itg expigry, at different points
of tirme or the other, without adhering to the said conditinns
of GTC,

As such, | am not inclined to accepl the submission of O.p.
that it is not guilty of the breaches of unauthorised
construction or demolition of structures and I am firm in
holding that the O.P. has carried out unauthoriscd
construction and demolidons without having any authority
under law,
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~T\ Henece, the issucs are decided against O.P.
&9 o6 2o
Regarding Issae No 16, the forgoing discussions certainly
lead to the conclusion that O.F. has put the premises in use
in complete deviation from the permitted use of the same a8
had been granted to them in terms of the License agreement
with SMPE.

Even, with a ‘willful suspension of disbelief’, if it 15 accepted

THE EE%E?‘:?SI—':FPLEF{ that the management of the different entities viz. Rush
SYAMA PRASAD MOOKERICE PCRT Fitness Centre’, Bella Home’, Devnil’ or Namrata Joshipura
ERTIFIED COPY OF THE ORDER & Dev R Nil', Stumps’ cte. were indeed being ran by O.P, or

; Wﬂr its group or associale companics, it could not be logically

: -'-jgﬁ::if‘.'-fh‘-n*m inferred wunder any stretch of fertile imagmation, or
SYAMA PRASAD LIOUKER K PORT acceptable prudence, as to how a business activity of running

a 'Gymnasium’) ‘commercial filness ocentm’, ‘two wheeler show
room’, ‘artificial playground’, ‘designer clothing stores’ etc.
ghould come under the purview of the permitted use of the
premises of "storage and warehousing”, as Licensed 1o O.P.

| have also taken into consideration the arguments made by
O.P that it has been using the premiscs for the purpose of
"Warchouse” and there is no provision in law that constrains
‘decoration” of a “Warchouse” aimed at better facilities for
ease and comiort.

Ewven if, the additions and alierations made by O.P. in the
premises in question, viz.,, installation of air conditioners or
ather decking up/ beautification measures are taken as ‘civic
facility’, it is not understood, as already outlined in the
a"r foregoing, if turning such outlets into
‘Gymnasium’/‘commercial fitness centre’, ‘two wheeler show
room’, ‘artificial playground’, ‘designer clothing stores’ etc. are
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also to be construcd as mere beautification/ add-ons/
improved ‘civic facilities’/* arrangement’ aimed at ease and
comfort of the premises, to be ostensibly used as
warchousing and storing’, as permitted under the terma of
licence /GQTC, existing between SMPK and OP, It appears from
Clause 7 of GTC of tender that in case the O.P. wanted to
avail of better ‘civie lacilities’/ ‘arrangement’, it was within
their duty to approach SMPK to seek concurrence for the
saume and after due satisfaction of all the concerned

authorities as well SMPE, O.P., could have undertaken the
said ewercise,

Thus, the issue is decided sgainst the O.P.

With regard o issue No 17, it is the case of O.P. that the
action of the SMPK clearly violates the Ruideline izsued by the
Govt. of India dated 30.05.2002, as published in the Gazgette
of India dated 86 June 2007,

In this regard, | am of the view that the guideline issued by
the Govt, of India cannot override the specific provision of
law. The judgment of the Honble Supreme Court of India
reported in (2008] 3 Supreme Court Cases 279 (Mew India
Assurance Co. Ltd. -vs- Nusli Neville Wadia & Anr.) is
instrumenta] in deciding the question of acceptability of such
“guideline”, The Hon'ble Supreme Court of India observed
that issuance of such guideline is not contrallad by statutory
provision and the effect thereof is advisory in character, with
no legal right being conferred upon a tenant. Thus, when the
adjudication process before this Forum of Law has been
started, with the service of requisite notice for Show Cause,
an ample opporiunity is being given v 0.P,, in accordance
with the inalienable principle of his natural right of self-
defence, to establish its authority to occupy the public
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=\ premises, thus demolishing the grounds for the proposed

eviction etc. as mentioned in the Show Cause MNotice u/s.4 of
the Act. In the process of adjudication, 1 have to consider as
to how O.P. could be termed as a “genuine tenant”, when the
period of License granted to O.P. had been expired, the
Licenae has not been further renewed by SMPK and a notice
demanding possession has been issued to the erstwhile

licenss holder [ O.P. and SMPK did not at any point of time,

By Order of - afler expiration of such License, recognize the O.P. as their
THE ESTATE OFFICER . i :
SYAMA PRASAD MOOKERTT rofT lawful tenant. As such, there is hardly any justification and
CERTIFED CORY OF THE 060 ground for acceptability of the "Govt. Guideline®, in all
ER Y THE ESTAYE O pac :
7oy :{-5:? practical sense and purposes, as per the tenets of Law in the
: [ =i instant case,
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Hence, the izsue is decided accordingly.

The Issues under 18 and 19 arc required to be dealt with,
pari passu, as lhey arc inter-related through assignation of
reasons, The discussions made against the foregoing issucs
are bound to dominate the foregoing disquisition. [ have gone
desply into the submissions/ arguments made on behalf of
the partics in the course of hearing. The propertics of the
SMPK are coming under the purview of "public premiscs”™ as
defined under the Act. Now the question ariges as to how a
person becomes an unauthorized cocupanl into such public
premises. As per Section 2 {g) of the Act, the *unauthorized
occupation”, in relation to any public premises, means the
occupation by any person of the public premises, without
authority for such occupation and includes the continuance
in occupation by any person of the public premises alter the
authority (whether by way of grant or any other mode of
transfer) under which he was allowed to occupy the premises,
has expired or has been determined for any reason

whatsoever.
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May it be mentioned here that the allusion of alleged
differential treatment mered out by SMPEK, with O.P. vis-a-vis
other tenant like Efcalon Tie Up Pvt. Ltd, as made out by
O.P., has no contextual relevance in the present facts and
circumstances of the case as the subject adjudication is
related to the occupation of O.P, and not the said Efcalon Tie
Up Pvt, Ltd; and as per the basic tencts of law, any passing
allusions made by O.F,, about otmission /commission of SMPK
vis-a-vis a third party, which are not contained within the
contours of and not germane to the subject adjudication are

e be considersd as extraneous and not worthy of this

" Forum's observation,

As discussed above, as per the Indian Eascments Act, 1882,
a license is deemed to be revoleed upon the expiration of the
period for which it was granted. The Port Authaority, by service
of a notice dated 12.05.2015, had demanded possession from
O.P'. As such, I have no bar to accepl SMPK's contentians
reganding expiration of the License as discussed S decided
against the aforesaid parsgraphs, on objective cvaluation of

the facte and circumatances of he CAEE,

Now, the “Damages” are like “mesne profit®, that is to say, the
profit ansing out of wrongful use and occupation of the
property in question. | have no hesitation in mind to say that
after expiry of the Leense period, ns mentioned in licenge
agreement, O.P. has lost its authority to ocoupy the pubilic
premises; and evaluation of factual aspects invalved in this
matter, a5 already discussed in the aforesaid, is a clear
painter to O.P's liability to pay damages/mesne profits as
compensation to SMPK, for its continued unauthorized use
and sccupation of the said piece of land.

As per Clause (ix) of the License agreement and Clause 13 of
GTC of Tender, after expiry or termination or revocation of the
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license, if the licensee continues to occupy the area
unauthoriscdly, the Licenses is liable 1o pay compensation ¢
3 times of the licensa fee as apphcable in the last month of
the valid license period from the date of expiry or
termination/ revecation of license upto the date of handing
over clear, vacant, peaceful and unencumbered possession of
the premises to the Trustees/ landlord, SMPK.

The Port Authority has formed a definite and legitmate claim
to get its revenue involved into this matter as per the SMPK's
Schedule of Rent Charges for the relevant period and O.P.
cannot claim continuance of its occcupation, without making
payment of the requisite chorges as mentioned in the
Schedule of Rent Charges.

To teke this view, | am fortificd by the Apex Court judgment
repoct in JT-2006 [41) Sc 277 [Sarup Singh Guptsa -va- Jagdish
Singh & Ors.] wherein it has been clearly observed that in the
event of termination of lease, the practice followed by Courts
iz lo permit the landlord to receive sach month by way of
compensation for use and occupation of the premises, an

amount equal to the monthly rent, payable 'hj.r the {enant, as
an indemnity or reparation for the loss, suffered on account
of the breach committed by the Lcensse after
lermination frevocabion of the due period of license. As per
law, when a contract has been broken, the party who suffers
by such breach iz entitled to recewe, from the party who has
broken the contract, an amount of compensation for any loss
or damage caused to him thereby, which naturally arose in
the usual course of things from such breach, or which the
parties lknew, when they made the contract, to likely to result
from the breach of it. Moreover, as per the law, O.P. is bound
to deliver up vacant and peacsful possession of the public
premises to SMPK after expiry of the period of Hoense in
question. I have no hesitation to observe that O.F's act in
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continuing occupation is unautharized and the Q.P. i3 liahle
e pay damages for unauthorized use and occupation of the
Port property in question upto the date of delivering vacant,
unencumbered and peaceful possession to SMPK. With this
observation, | must reiterate that the notice dated
12.05.2015, demanding possession from O.P, is valid, lawful
and binding upon the parties.

[n view of the discussions above, the issues are decided
accordingly.

Now, therefore, the logical conclusion which could be arrved
at in view of the foregoing discussions, is that it iz a Gt CAE
lor allowing SMPK’s praver for eviction, as prayed for by their
application dated 15.06.2015 for the following grounds/
reasons:

1. Thai O.P. has no authorily to occupy the Public
Premises in question upon expiry of the Licunse perfod
on JU.06.2014 and after the requisition made by SMPE,
vide their letter dated 12.05.2015,

2. That O.P. weas under legal obligation o hand over
vacant, peaceful and unencumbered possession to
SMPK after expiry of the License period in question on
30.06.2014.

3. That O.P, has palpably failed to discharge its lability to
hand over possession of the public premises, as a
Licensee, in terms of the Indian Easements Act, 1882,

4. That the alleged duty/reaponsibility of SMPK for

withdrawal of Railway Tracks as stated by O.P. does

not constitute a park of contractual relationship
between the partics,

That O.P. has failed to establish its case for reduction

in License Fees/ Rent for a plot, which had ceased to

be Railway served,

i
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| 6. That the O.P. is not at all entitled to claim
el
A ob Told reimbursement from SMPH for the expenses reportedly

incurred by O.P, for said removal of Railway Tracks.

7. That the O.P. has defaulted in making payment of
rental dues,! License fecs to SMPE.

8. That BMPK’s claim on account of License Fees/ Rent is
based on the Bchedule of Rent Charges [(SoR), as
published in the Calcutta Gazette, having statutory

THE :g}?élgr;r-':cm force in law in determining the quantum of
SYARA PRASAD WMOOKERIEE PERT dueafcharges as pavable by O.P, to SMPE,
EFEED ?Elﬂsgﬂmr 1'H 9. That this Forum constituted under the provisions of the
E'EII_'F.%E%'W-I. Public Promises Act, 1971 is not empowered to
R L r_.f (o RO adjudicate the case of alleged dishonor of Cheques

tendered by O.F. to SMPK, when there s a scparaie
mechanism sanctioned by a dilferent statute in foree to
deal with and decide such issucs.

10. That the 0.P, is definitely liable to pay Interest in
case ol delaved payment of License Fees/ Rent to SMPK
)% 1 That the O.PF. hoe failed to take the shield of

“competency” of Gling applicalion on behalf of SMPK by
Sr. Assistant Traffic Manager (Estats), SMPK to
guestion the maintainability of the procecdings.

12. That the proceedings at the instance of SMPK
against O.P. is not barred by law of catoppel, waiver.

13: That the O.P. has unauthorisedly parted with the
possession of the premises.

14, That the ©O.P. has made unauthorsed
constructions at the subject premises.
" 115 That the O.P. has made or in case, allowed

unauthorized demolitions of SMPK structure at the
gubject premises.

16. That the O.P. has put the premises to use in
complete deviation from the ‘permitted use’ as had been
granted to them in terms of the agreement with SMPK.
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17, That the O.Ps contention regarding non-
maintainability of the present proceedings in view of
Government  Guideline  vide Notification  dated
30.05.2002, as published in the Gazette of India dated
08.03.2002 has little merit in the cyes of Law, taking
into consideration the facts and circumstances of the
Case,

18. That OP, has failed to bear any wilness or
adduce any evidence in support of its contention
regarding “authorized occupation®,

19. That notice demanding possession dated
12.05.2015 as issued to O.P. by the Port Authority is
valid, lawful and binding upon the parties,

20. That occupation of O.P. has  become
unauthorised in view of Sec 2 I8l of the Public Premises
Act and O.P, is liable to pay damages for unauthorized
use and enjoyment of the Port property o SMPK upto
the date of handing over of clear, vacant and
unencumbered possession to the Port Authority,

ACCORDINGLY, Department is direcied to draw up formal
arder of eviction u/s.5 of the Act as per Rule made there-
under, giving 15 days time to OP, andfor any person/s,
whoever may be in occupation, to vacate the premises. T maks
it clear that all person/s whoever may be in occupation is
Lable to be ovicted by this order and the SMPK /Port
Authority is entitled to claim damages for unauthorized use
and enjoyment of the property against O.P., in accordance
with the Law, upto the date of free, fair, peaceful and
unencumbered recovery of possession of the same,

SMPK is directed to submit a comprehensive status report of
the Public Premises in question on inspection of the property
after expiry of the 15 davs as aforesaid 80 that necessary
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action could be taken for execution of the order of eviction
u/&, 5 of the Act as per Rule made under the Act.

In view of the discussions made above, it is my considered
view that a sum of Rs 2,13.70,066/- | Rupees Two Crore
Thirteer: Lakhs Seventy Thousand Sixty Six Only) for the
period from 01.06.2015 to 31.01.2016 and Rs 3,31,27,986/- |
Rupees Three Crore Thirty One Lekhs Twenty Seven
Thousand Mine Hundred Eight Six only) for the period from
01.02.2016 to 30.04.2017 is due and recoverable from O.P.
by the Port authority on account of compensation/ mesne
profit/ damage charges.

The O.P, must have to pay such dues to SMPK on or before
20 Tune, 2022,

Such dues attracts-Compound Interest {8 6.30 % per annum,
which is the current rate of interest as per the Interest Act,
1978 (as gathercd from the official websile of the State Bank
of India) from the date of incurrcnce of liability, till the
liguidation of the same, as per the adjustment of payments, il
any made so far by O.P., in terms of SMPK's books of

accouTils.
The formal erder u/s 7 of the Act is signed accordingly.

T male it clear that SMPK is entitled to claim damages
against O.P. for unauthorized use and occupation of the
public premises right uptn the daic of recovery ol clear,
vacant and wuncncumbered possession of the same in
arcordance with Law, and as such the liahility of O.F. o pay
damapes extends beyond 30.04.2017 as well, till such ome
the possession of the premise continues to be under the
unauthorized occupation with the O.P. SMPK is directed to
qubmit a atatement comprising details of its calculation of
damages after A0.04.2017, indicating therein, the details of
the tate of such charges, and the period of the damages (i.e.
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5o 4 tll the date of taking over of Possession) together with the
87 66- 202 basis on which such charges are claimed against O.P,, for my

consideration for the purpose of assessment of such damuges
a8 per Rule made under the Act.

I make it clear that in the event of failure on the part of O.P.

to pay the dues/charges as aforesaid; SMPK fs at liberty to
recover the dues etc. in accordance with law,

All concernied are directed to act accordingly.
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