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Afg-
M/s B.R Herman & Mohatta(India) Pvt. Ltd [O.F)

F O R M-"B"

SUALA S0 Lotk co et ORDER UNDER SUB-SECTION (1) OF SECTION 5 OF THE PUBLIC

[EVICTION OF UNAUTHORISED OCCUPANTS] ACT, 1971

WHEREAS |, the undersigned, am saiisfied, for the reasons recorded below that
M/s B.R Herman & Mohatta{lndia) Pvt. Ltd ef 19, British Indian Street,
Hollata-7T00001 AND Mustafa Building Jash Chamber, Sri P.M Road Fort City
Mumbai, Maharaghtra India, Mumbai - 400001 Fax.01-22 22664444 AND
ALSO AT 109/2, Foreshore Road, Shibpur, Howrah is in unauthorized
gecupation of the Public Premiscs specified in the Schedule below:

REASONS

. That this Forum of Law is well within itg jurisdiction to adjadicate upen the matters

relating to eviction and reccvery of arrear ducs/damages etc. as prayed for on hehall
of SMPK amd the Motice/s issucd by this Forum are in conformity with the
provisions of the Public Premises [Eviction of Unauthorised Occupants) Act 197 1.

That in gross violation of the terms and conditions of the subject lease, O.F has
defaulted in making peyment the dues/damages and taxes payable to SMPE.

That O.F. have unauthorisedly parted with possession of the Public Promises anid
failed to vacate the premises UpON determination of the pericd as mentioned in the
notice to quit dated 12.03.1970 comd with vecation motice dated 19.05.2014 as
jssued by the Port Authority.

That O.P. cannot talke the plea of time barred claim by SMPK, taking the shield of
Limitation Act

That O.Ps contention regarding vacating af the premisss is not supported by law,

- That AP, has got no right to hold the property after determination of lease {(which

was granted by the Port Authority in fevour of O.P.) by service of potiee to quit dated
12.03.1970 resd with vacation Notice dated.

That O.P. ceanot take the plea of res judicata to defeat the claim of SMPE

_ That no case has been made out on behalfl of 0P as to how s gooypation in the

pakilic Premises could be termed 85 sauthinrized opcupation” after issuance af notice
dated 12.03.1970 read with vacation Notice dated 19.05.2014, demanding
possession by the Port Aunthority.

That O.F. has failed to bear any witnees or adduce any evidence in support of their
contention regarding “authorised gecupation” and O.P's occupalion has become
anauthatized in view of Sec.2(g) of the PP, Act and 0.P. is liable to pay damages for
pnauthorised use and enjoyment of the Pori Property in question uplo the date of
handing over of clear, vacant and unencumbered possession to the Port Authoority,

PFLEASE SEE ON REVERBE
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which also forms a part of the reasons.

~.- NOW; THEREFORE, in exercise of the powers conferred on me under Sub-Section

{1} of Section 5 of the Fublic Premises (Eviction of Unauthorized Orccupants] Act,
1971, 1 herchy order the sgid M/s B.R Herman & Mohatta(India) Pvt, Lid of 19,

Persons who may be in Occupation of the said premiscs or any part thercol to
vacate the said promises within 15 days of the date of publicatinn of this order. In
the cvent of refusal or failure i comply with this order within the period specified
above the said M/fs B.R Herman & Mohatta(India) Pvt, Lid of 19, British Indian

Fort City Mumbai, Mahsrashtra India, Mumbal - 400001 Fox.91-22-22664444
AND ALSD AT 109/2, Foreshore Road, Bhibpur, Howrah and all other persons
concemed are liable 1o be evicted fram the said premises, if need be, by the use of
such force as may be necessary.

E«EEEEULE

Plate No: HB-3] HL.- 2
Trusteez' land msg. about 7023.35 Sq.m which is bounded on the North:
partly strip of open land and partly Trustees' land allotted o Bengal Jute Mil
Co Lid. And other different tenants, on the East: River Hooghly, en the South;
Strip of open land used as Road alongaside Trustees Land allotted to CESC Ltd
and Bengal Jute Mills Spur & on the West: partly strip of open land used ;s
road partly sirip of open land alongside Foreshore Foad.

Trustees' godown mag. about 2035 37 Sq.m. which is bounded on the Nogth :
by Trustees' land allotied to M/s. B.R Herman & Muhtallndia} Pvt. Lid, on the
East: Trustees' land allotted to M/s, B.R Herman & Mohta(india) Pyt, Ltd, on
the South: strip of open land used as road & on the Weat: Trusiees’ land land
allotted to M/s. B.R Herman & Mohta(lndia) Pvt, Ltd.

allotted to Bengal Jute Mills Co. Lid, on the South: Trustces land allofted to
M/s B.R Herman fg Mohtafindia) Pyt Ligd f on the West: Strip of open land
alongside Foreshore Road.

Trustee’s means the Svama Prasad Mookerjes Port, Kolkata (Erstwhile the
Board of Trustces for the Port of Kolkata),

oy CHaet l |
THE ESTATE QFFISER

SYAM PRASA( MOTWERIEE PORT _!l
CEATIERD COF ¢ OF THE GROER %47 4.
Sl 1 R
{"lm-* ,?ﬁgjﬁ Estate Officer,
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ESTiTE Frg"

COPY FORWARDEDR T0 THE EsTATE MANAGER, SYAMA PRASAD MOOEERIEE PORT, KIHEATA FOR
INFORMATION,
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REGISTERED POST WITH A/D.
HAND DELIVERY
AFFIXATION ON PROPERTY

A CERTRAL GOUT

AR, MO 0 -OF 1971
l-_,::,l_u"'_!-l;-l-'Hm-qu.nﬁT
ESTATE OFFICER
AMA PRABAD MOOKERJEE PORT, EOLKATA
= [Erstwhile KOLKATA PORT TRUST)
“{Appointed by the Central Govt. Under Section 3 of Act 40 af 197 1-Central Act)
Public Premiscs [Eviction of Unauthorised Occupants) Act 1971
OFFICE OF THE ESTATE OFFICER
&, Fairlie Place (1= FLOOHE) KOLKATA-TO0001
W A Ak A TR A

Court Room at the 19 Floor

oif Kolkata Port Trust's PROCEEDINGS NO. 1544/D OF 2017

frairlie Warehouse ORDER NO.41 DATED: 1006 2022
&, Fairlie Place, Kolkata- 700 001,

Form- &

Form of order under Sub-section (2} and {2A) of Section 7 of the Public Premises (Eviction of
Unauthorised Occupants) Act,1971.

To B Mérgémﬁﬁ
THE ESTAT r
A Ll “ﬁ:ﬂ“ﬁmﬁm
M/s B.R Herman & Mohatta{india) Pvt Ltd. THE OROER
19, British Indian Street, Kolkata-700001 E,f“‘ggﬁf;;;-“?l” T OFFLER
NMustafa Building Jash Chamber, s

gri P.M Road Fort City Mumbai, Maharashtra India,
Mumbai = 400001 Fax.91-22-22664444

AND ALSO AT

1082, Foreshore Road, Shibpur, Howrah.

i
0 ioE oF T S5 T a1

WHEREAS 1, the undersigned, am satisfied that you are in unauthorised
occupaton of the public premises mentioned in the Schedule below:

AND WHEREAS by writien notice dated 20,03.2017 you are called upon o
show cause on or before 10.04.2017 why an order requiring you to pay
damages of Re.3.67,01,838.30 (Rupees Three Crore sixty seven Lakh ones
thousand eight hundred thirty cight and paise thirty only) together with
[compound interest] for unauthorised use and occupation of the said
premises, should not be made;

AND WHEREAS 1 have comsidered your objections and/or evidence produced
hefore this Forum;

NOW, THEREFORE, in exercise of the powers conferred on me by Sub-section
{2) of Scction 7 of the Public Premises (Eviction of Unauthorised Occupants)
Act 1871, 1 hereby order you to pay the sum of R=.3,67,01,838 30 (Rupees
Three Crore sixty seven Lakh one thousand eight hundred thirty eight and
paise thirty only} assessed by me as damages oo account of your unauthorised
occupation of the premises far the period from 01.01.1971 to 31 10,2014 (both
days inclusive) to SMPK by 29 0f, 2of%.

PLEASE SEE ON REVERSE
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'"'»\Q .90 the abave g1m 1l ies final Payment being the CUrPENE rate of interest g4 per
% (e Tnferest aor, 1978,

In the event of ¥Our refusal or failyre tq pay the damageg within the gaid Period
Or in the mapner aforesaid, the 2mount will e "Heovered a8 an grrear of iand

&tﬂ_ﬂﬁ.ﬂ;ﬂ.‘%ﬂ, HI-250/2 & HL.250/3
Trustees” Jang m=g. about FO2g 35 3g.m which jg Bounded on (he North:

Partly strip of open land ang Partly Trustees’ Jang allotted 15 Bengal Jyge Mill

the South: SITip of open land used as road & g the West: Trisiees’ land land
allotted to My [ R Herman & Mﬂh[aﬂ.’ndia} Pvi Lid.

Trustees Goomty mag. aboyt 1096280, which is bounded gn the North: br
Partly Trustesg land allotted 1 Bengal Jute Mills Cao, Ld “and partly Trgsrees
strip of open landg alongside Foreshare Roads, an the East: Trustees land
aflotted 10 Bengal Jute Mige Co. Ltd, an the Bouth: Trustess Japng allotied 1o

Trustce’s meuns the Syama Pragnd Mookerjee Fort, Kolkatg (Erstwhile the
Board of Trysfees for the Port of Kolkcata),
gy :ﬂuéré"l_f“ﬂr R
THE CSTATE CFFICER
S'rn:MHPEEﬂ.Sﬁ.D RGOS L E =ORT

Date }3.7. 2625 Simmmme

Estate Dfficer.



tha r Bactlon
Eviction of Unsuthorised Occupants ) Act 1871 Lo

.,

fﬂ' ! FIKAL ORDER
Fﬁm The factual matrix involved in this matter is required to be put
forward m & nutshell for clear underastanding and to deal with

the issucs tvolved, 1L is the cass of Syama Prasad Msokerjor
Port Kolkata (Erstwhile Kolkata Fort Trust], hereinafter
referred to as SMPK, applicant herein, that land msg. about
028,35 sqmiunder Plate No HL-250/1]), Ciodown mag. about
29a5, 37 5. m. [uUnder Flate MNo.HB-31j and Electric Goomty
meg. about 10,962 sq.mfunder Flate No.HL-250,2) along with
two way leave Plates bearing No.HB-33 & HL-250/3 situated
at Ramkristopar, Howrah was allotted to M/s. B.R. Herman
& Mohatta(India) Pvt Ltd (O.P.) on long term lease and O.F.

" By “Weiur al violated the conditions for grant of such lease in by way of
HE ESTA i o Tl ¥ . i
SYAMA PRASAD ':E._I.:F.:r-..l-...-._.—_”_ : defaultomg 1n FE.E'ITIEI'I.I‘. of duesfchargss of SMPE, unauthorised

BERTH N e parting with possession and alao by way of carrying cut of
f:-. .r' '-..;'-\_.r':"' ks unauthorised construction.
lr"ﬂf [V‘ﬁéfq}dw It is the case of SMFK that im view of such aforementioned
fESTRIE wpres breaches committed by O.P, SMPK made @ request 1o the O.P,
q te quit, vacate and deliver Up {he peaceful possession of the
subject ococupations w.el 01,05.1970 in respect of Flates
Mos HB-31 & HB-33, wel 01.07.1970 in respect of Plate
No.HL-250/1 and w.ef 01.04.1971 in respect of Flate No.Hl-
2502 & HL-250/3 respectively in terms of the motice Lo quit
dated 12.03.1970 read with vacotion potice bearing No. Lod.
1856/ 1/TV/ 14 /462 dated 19.05.2014. As the O.F. did not
vacate the premises even after jssuance of the =aid Notices,
the instant Proceeding bearing Ho. 1 544, 1544/D of 2017 was
initiated before the Forum for eviction of the alleged
unauthorised occupant, secking other relief. It 15 also the case
of SMPK that as the 0O.P. has failed to deliver hack possession
even after the issuance of notice demanding POSSESEI00 dated

10.05.2014, O.P's occupation is unauthorised and O.F. i%
Jliahle to pay damages for wrongful use and enjovment of the

Port Property in question.

5y
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Thia Forum of Law formed k8 opinion to proceed against 0P
and issued Show Canse Notice uj/s 4 of the Act (for
adjudication of the Prayer for order of evietion etc. Show
Cause Notice u/e 7 of the Ac {for adjudication of the Priger
for realisation of damages ete.) datad 200032017 a=x per Biile
Lade under the Acr,

The O.P appeared before the Forum through its Ld' Advocate
and conlested Erse: CHEE by filing acveral
apphcations/objections. It reveals fram record thar O P. filed
its reply to the Bhow Cause Notice/s on 10.04.2017 Praying
Inter alia for the dismizsal of the instamt procecding as time
barred, It further reveals that on 03.07.2017 an effective reply
to the Show Cause was again filed by (P, in Buppresson of
their initial reply which followed By twn application fa dated
25.10.2017. an affidavit imtimating lease deed not in 0.Ps
Possesgion) dated 17.01,2018 and its VWritten Notes Of
Arguments{W.N.A) dated 1B.07.2019, SMPK zlso filed their
tomments frejoinder  dated  30.06.2017 and 03.08.2017,
application dated 14. 12. 2017 lenclosing Inspection Report] and
a0 apphication dated ﬂl.ﬂE.lﬂlH[mclnsjng document relating
t contractual relation between SMPK and OF) and an
application  dated ID.HE-.EUIQ(high.liHhtiam the issue of
unauthorised construction). The main contentions of 0P, can
be summarized as follows:

1] The Show Cauge Notice 's are illegal, without authority
of law, witheut jurisdiction and vedd ab-initio therefore,
should be withdraam forthwith.

2} The respondent is not an unauthoristd cccupant of the
gard premises ag allezod and therefors the provisions of
the said Act are not applicable to the Upposite Party.

3] The instnt application has been filed by the pettiopsr
on the basiz of a few select inspeciion TEpOrts,
correspondénce and documents without disclesing all

. records of the SMPR.
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required to prove such fact.

5} The Ld' Forum has no jurisdiction to proceed against
the O.P.

6] The present petition filed afler 46 years iz hopelessly
time barred and also beyond the time prescribed under
the law of limitation. SMPK's claim for eviction and for
arrcars of renl/ mesneprofit/ compensation/damages
is mlso time barred and not within the tme period as
required by the law of Hmitation.

7] The present procecdings is also not maintainable as the
petition is not properly signed and verified by personis
duly and properly authorised by the Petitloner to file
the present proceeding.

8) The Proceeding instituted on the basis of the aforesaid
signing and verification is without any authority and
oupht to be dismissed with cost.

%) Bhow Cause Notice is arbitrary, unreasonable and
contrary to law and consequently ultravires Article 14,
19(1) {g), 21 and 3004 of the Constitution af India,

10)Show Cause Notice has been issued mechanically
without proper application of mind and law by the Ld’
Estate Officer.

11) O.P. has vacated the demised premises long back as
such the present proceeding is misconceived and
should be dismissed,

LZ}t has becn untruly alleped by SMPE that O.P. has
inducted Mfs Joy Durga Company but OF, never
inducted any person or M/s. Joy Durga Company into
lenancy or sub tensecy,

19]No unsuthorised parting with possession of euch
premises has been committed by O.P. After vacation of
such premises by OLP, it was the duty of SMPK 1o take

-

care of the posaession of such Premises.
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Ly ’ 14)Sinee O.F. has never enjoyed the possession of the
5. 06. 20080 demised premise it is no way Hable to make payment of

the demand raised by SMPE.

Referring the above contentions, the Mfs B.R Herman &
Mohattafindia) Pvt Ltd has prayed for dismissal of the instant
proceedings in limini.

It reveals that subsequently during the course of hearing on
10.04.2017, the following 4 Nos, Companies/concems
appeared before this Forum of Law through their Ld. Advocate

By
THE ESTATE Of FICER

SVAMA PRASAD €E FOR *.y filing “Vakalatnama” and added as party.
‘:’E“TE"’DEE DaeTee EE;}_FHELR | Goel Steels & M.L Steel Traders Pyt Lad.
i P EoxkRIEE PORT ii] S.N Engineers & Supplies and Mundhra Bright Steel
’ _' i) M /a8, Joy Durga .
Hr.,ﬁ m;:;b'? : ] g‘i'r_"ff:‘t i) Bimal Kheria C/o M/s Bhagwati Steelments (P) Ltd.

The submission of Sri Bimal Kheria Cfo Mjs Bhagawai
Stealment(P) Ltd, the added party gave a new dimension to the
instant matter. The Added Party asserted that it is occupying
the Port Property in guestion and carrying on its business
with all necessary lcence or licenses from the competent
ruthority which required uader the law for carrying on
their business and the rént receipt granted by the O.P. The
relevant partion of the statement of Sri Bimal Khena as per
their petition freply filed on 04.08.2017 reads as follows

2} That this Opposite Party was allotted on a monthly rental
charges at Rs.500/- payable according to English calendar
month for & plot of land situated at 108, Forcshore Hoad,
Ramkristopur, P.5. Shibpur, Howrah-711102 for the purpose
of storage by B.R  Hermon &Moheta(lndiajPrivate  Lid,
Engineers and Metal Merchant having {ts office at 189, Abdul
Hamid  Street, Kolkata-700069 and  since  then
BhagwatiSteciments (P) Ltd is in physical poszession of the
above referred rental accommaodation and cammying on it

business with all necessary licence or leenees from competent

authority.

&
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T_G.mi 3] That since induction a8 a tenant in the plot sllotted by B.R.
0 k-

Herman & Mohata(lndia)Pvt. Ltd, this Upposite Parly carmying
on business without any ohjection and/er distorbance from
any comer on regular payment of the menthly rent in BR.
Herman & Mohataflndia) Pet. Ltd and the said Compariy
received the monthly rent from your Petitioner uptz the maonth
of 2000 by granting rent reccipte and the said B.R, Herman &
Mohata[lndia] Pvi. Ltd used to collect the rents for several
months at a time and it was the usual pattern of colleetion of
rent by the said company from your petitioner and the said
company collected rent upto the month of 2006 with an
assurance o issue rent receipts in favour of this Opposite
Party as becanse there was a cordial relation between the said
company and this Oppoaite Party,
4} That your petitioner is ready and willing ta he o tenant or
lessee, as the case may be, under the Port Trust of Calentta
for his occupied portion and also ready and willing to pay the
necesgary rent, premium, if any, to the Port Trust of Calcutta
for a reasonable terms.
As the other Added Partiez such as SN Engincering &
supplies and Mundhra Bright had failed to file any reply, the
latest precipilation of the matter comes sut from the reply of
M/s Joy Durga Company, the another udﬁcd Party of this
Instant Proceeding, Joy Durga Company{Added Party] filed a
petition an 25.08.2017 praying lease deed and the Inspection
Report, a petition intimating the Revisional application being
C.0. No.3955 of 2017 challenging the impugned orders dated
04.08.2017 & 25.08.2017 passed by the Estate Officer was
filed on 15.11.2017 Reply to the Show Cause Notice /s was
filed by the Added Party on 24.01.2018, an application(praying
direction upon SMPK to produce the original lease deed) on
01.04.2019 and their Written MNotes of Arguments on
26,07.2019, SMPK also filed their comment on the reply fled
by Added Party en 22032018 The main contentions of their
reply aa filed on 24.01,2018 are summarized as follows:

1} That M{s Joy Durga Company, hereinafter refecred o

as the twmpany”’ is a bonafide tenant under M/s. B.R.

N
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Herman f&Mohattallndia) Pyt Ltd and since 2000 is
enjoying tenancy in respect of the open space being on
the road and & porton of the godown, tin shed 1 o 3,
measuring ebout 31,500 sq.ft at 108, Foreshore Road,
Rambkrishtopur, Howrah at monthly rental of
Rs. 10,000 - per month,

2) The Company has no knowledpe about the said
procesdings until and unleas the said notice in respoct
af the said proceeding was served upon the Compeary
by the Office of the Ld’ Estate Officer.

3} The relation of the lundlord and tenant between the
gaid M /s, B.R. Herman and Mohatta(india] Pvt Ltd and
the said company is recorded in an agreement for
tenancy in letter form{Letter dated 31.01.2000) which

b
O 06 08

By
THE ESTATE OFFICER
SYAMA PRASAD MBOKERJEE ~CRT

was duly issued by the said M/s. B.R. Herman ool

5 Mohatta{india) Pyt Lid in fvour of the company.

i 4] The said Letier dated 31.01.2000 clearly contents
DFFICE OF THE LEJESTATE OFRCER i i i
£ yan 12 Baa A MBOKERUEE POST about the creation of the said fenancy with the

a)

6

4

permission from the Port Trust Authority as such the
company is at all not an unauthorised occupant but is
ann  authorised subtenant in reapeet of the said
Premises,

Sinee the inception of the said tenancy the company is
continuing its* business from the said premises upon
paying the monthly rents as appended in the said
agreement and for continuation of such business the
company has obtained the trade licenbes{as renewed il
date) thersof from the Kolkata Munijcipal Corporation
and also oblained eleciric connection in the said
pretnises in the name of the Compamny

Since the inception of the tenancy till receiving of the
letter, the company was smopthly munning their
business amd storing geods without any hindrance
ond for any objection from any authority,

As per company's prayer although Port Authority has
gupplied seme documents but never supplied the
otiginal lease deed on the basia of which origmal

(?
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proceeding was staried and/or the alleged report of
inspections were aunbmitied,

8] The Letter issued by the SMPK Authority upon ¢.P.on
190 May, 2014was vot included the name of M/s Jory
Durga Company in the list of unauthorised ecoupants
however, when the original application was filedon
27.08,2015 the name of such Company was included in
the list of unauthorised occupants which s very
HUrprising,

9 Mere service of notice secking reply to the Show Canse
can never be considered as & proceeding against the
Company in accordance with law and/or due process of
laver,

1) The instant proceeding started after 36 years from the
service of notice with a malafide intention anly to keep
the matter alive,

11] The Company wvide its two applications dated
03.07.2017 and 25082017 interalia prayed direction
from the Forum upon the Port Authority for supplying
them copies of lease deed and various inspection
reports  relied upom by SMPE  however, without
disposing of such applications vide its order dated
04.08.2017 and 25.08.2017, the Foram gave them
direction for fling reply to the Show Cause. Having
found no alternative, the Company filed a clvil revision
before the Honble High Court, Calcutta challenging the
aforesaid orders which was registered as C.0. No 3509
of 2017 However, such C.0, was diemissed thereafier
vide it order dated 13.11.2017,

12} Irx the intergenum some unidentified persons claiming
to be the men, agent associate of O.P. and officials of
O.F twice trespassed in the tenanted premiscs of the
company and tried to forcefully remove the staflfs of the
company andfor its goods from the said premises for
which & complaint was lodged before the local police

authority, %
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Ly 13) Pinding ne alternative, a Title Suit bearing No. 12407 of
Jo. 0b. Doth 2017 was filed before the Ld' Civil Judgeltr. Division)
O=d Cgubt, Howrah againgt O.F. and SMFK and in
connection with such Title Suit thereafter, the Ld” Court
vide its order dated 15122017 directed both the
parties to maintain status quo over the suit property.
From this fact it is apparent that the Company is able
to establish its suthority about legal occupancy in the
said premises and they cannot be thrown sut without
| due process of law.
=5 :';f—-ﬂ:hl -'__ . 14) It is apparent from the instant proceeding that O.F. is
i in hand-in-glove with SMPK and is trying to aveid
and/or escape the actual proceeding except appearing.

e O SMPK, the Petitioner, argues thal the present Proceedings is
.“:'r LooRLER T entirely maintainable in the eye of law and not barred by any
rules/principles of law. Ld° Estate Officer as empowered and
appointed under the relevant provisions of the pablic
premises(Eviction of Unauthorised Occupants) Act=-1971 is the
absolute fappropriate Forum of Law to deal with the instant
Proceedings and can hold hearing even in absence of Opposite
Party. SMPK farther submits that after determimation of the
lease of OLP. suit for ejectment was initiated against OF, bat
that was subsequently compromised on O.Ps request for
clearance of thelr dues and removal of breaches but OJF.
violated their own term and become declared as a wrongful
pocupier of the said public premises which culminated mto
the instant progeeding by virtue of SMPK's vacation letter
dated 19.05.2014, Assertions made by O.P. in para No.9A to
oC of their reply are sheer indulpence of unconnected and
unnoticed facts therefore, totally irrelovant, Statements made
by O.P. in para No.10 wo 16 of its reply are totally vague and
baseless and are deveoid of any merit. It 15 made only to
confuse and distract the very purposes of this Forum of law
and also to jeopardise the Govi. Exchequer. O.P. has violated
the condition of such lease by defaultifg in payment of
dues/ charges of SMFPK and also by parting with possession to

&
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third parties. Even after determination of such lease O.F. not
only continued their unlawful occupation into the subject
premises but continued such breach of parting to illegal
crcupants. It is further argued by SMPE that no Court case
wins pending before any Court of Law and there was no order
of stay with respect to the subject premises in question, One
Hari Kumar & Co with whom SMPK never had any jural
relation is erecting a construction unauthorisedly over the
subject premises without having any permission from the Part
Authority,

| have duly considered all the applications/ chjections made
on  behall of the parties and duly considered the
submissions /arguments made on behalf of SMPK. O.P. and
the Added Parties, After due consideration of all relevant
papersfdocuments a3 brought before me in course of hearing,
I find that following issues have come up for my adjudication /
decision :

T) Whether the instant proceedings against the O.P. is
maintainable or not;

) Whether the plea taken by O.P. regarding unilateral
satisfaction for issuance of notice to Show Cause
ufe 4 8 7 of the Act has got any merit or net,

I}  Whether the instant procesding is  hit by the
principles of natural justice and principles of
biasfiess o not;

Iv) Whether the instanl proceeding is hit by the
principles of *Res-judicata” or not;

Vi Whether OP. can disown their LEabilily towards
payment of ducs/damages on the plen that they
have vacated the premiscs or not:

V) Whether daim of 8MPK against O.P. is barred by
limitation or not.

Vil  Whether O.P, is in default of making payment of
dues/charges (o SMPK or not;
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VIIj Whether the Added Parties(A.P] can claim
themselves as the authorised subtenants of OF or

et

I¥] Whether the Added Fartics have pot any rght to
hold such public premises after determination of
such lease by service of notice to quit or nob;
Whether SMPK's claim against (LP. on account ol
ereation of unauthorised sub-tenancy or partiog
with possession of such land is at all tenable under
lawr ot nol;

Whether SMPK's notice dated 12,03.1970 as issued
to O.P., demanding possession from O.F. i8 valid
and lawful or not;

Whether O.P's occupation could be termed as
sunautherized oocupation” in view of Sec.2 [g) of the
P.P. Act and ©O.P. is liable to pay damages to SMPK
during the period of its unantherised occupation or

XI)

nog,

The iseues No. 1 & II, are laken up logether for convenient of
discussion as the issues are mainly related to jurisdiction of
this Forum of Law to entertain the application of SMFPK dated
27 082005, In fact, the issues are related to each other on
the question of maintainabibity of the proceedings.

[ must say that the properties owned and controlled by the
Port Authority has been declared as “public premises” by the
Public Premises [Eviction of Unsuthorised Owcupants) Act,
1971 and Section-15 af the Act puts a complete bar on Court's
jurisdiction to entertmin any matter relating to eviction of
unauthorized ocoupants from  the public premises nnd
recovery of rental dues and/or damages, etc. SMPK has come
up with an application for declaration of O.Fa status as
unsuthorized along with the praver for order of eviction
againgt OF. on the ground of termination of authority to
occupy the premises as earlier granted to O.P, in respect of the

premiscs in question.  So long the property of the Port
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Authority is coming under the purview of *public premises” as
defined under the Act, adjudication process by serving Show
j0. Ok . 202& Cause Notice/s u/s 4 & 7 of the Act is very much
maintainable and there canncot be any question about the
maintainability of procesdings before this Forum of Law, In
fact, proceedings before this Forum of Law ia not stanrtorily
barred unless there is any specific order of stay of such
proceedings by any competent court of law, To take this view, 1
am fortified by an unreported judgment of the Hon'ble High
Court, Caleutta delivered by Hon'ble Mr, Justice Jyotirmay
Bhattacharya on 11.03.2010 in Civil Revisional Juriadiction
{Appellate Side) being C.0. No. 3690 of 2009 | M/s Reform
Flour Mills ™t Ltd. -Vs- Board of Trustees' of the Part of
Calcuttaj wherein it has heen observed specifically that the

Ey Lrmar o Estate Officer shall have jurisdiction to proceed with fhe

[HE ESTATE CFEICE™

a8 PRASAL MUIREIRIL. matter on merit oven there is an interim order of status-quo of

¥ OF THE DIRCE any nature in respect of poseession of any public premises in
B | = 32 w;_?_‘_r favour of anybody by the Writ Court, Relevant portion of the
r" 1 & said order is reproduced below-

A “Ir essence the jurisdiction of the Estate Officer in initiating
the said proceedings andfor continuance thereal is uniber
challenge, In fact, the jurisdiction of the Estate Officer cither to
initiate such procesdings or to continue the same is not
statutorily barred. As such, the proceedings cannot be held to
be vitiated due to inherent lack of jurisdiction of the Estats
Officer, The bar of jurisdiction, in fact, was questioed
because of the interim order of injunction passed in the
aforesaid proceedings”,

Hon'ble Division Bench of Calcutta High Court had the
occasion to decide the jurisdiction of the Estate Officer under
F.P. Act in Civil Appellate Jurisdiction being MAT No.2847 of
2007 [The Board of Trustees of the Port of Kolkata and Anr -
ve- Vijay Kumar Arva & Ors) reported in Calcutta Weekdy Note
2009 CWN (Vol.113)-P188 The relevant portion of *the
judgment [Para-24) reada as fallows:-
)
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*The lpgal issue that has grisen iz ag o the aexent of Estate
L Officer's authority under the said Act of 1971. While it is an
11'3.. 'EIE._-QPEEE'.- attractive grgument that it s pnly upon an cooupicr at Gany

public premises betng found as on unouthorized occupant
watild he be subject to the Estate Cfficer's jurisdiction for the
purpose of eviction, the mient and purport of the aaid Act and
the weight of legal authority that already bears on the subject
would require such argument o be repelled. Though the state
in any capacity cannot be arbitrary and i's decisions have
always to be tested against Article 14 of the Constitution, i is
generally subjected 1o substantive low in the SEme MANRET GF 4
private party would be in a similar cirourhstances. That s to
say, fust becapse the state is a Landlord or the stofe s o
creditar, it is not burdened with qnjf ONEOUS COUSRANLE unless

tha Constitution or a particulor statute 50 ordams"®,

On Issue No. I, the decision of Honble Caloutta High Court
reported in 2002(1) CHN 641 (Otafallons Forwarders Pet. Ltd,
vs. Kolkata Port Trust] with reference to judgement of the
Hon'ble Apex Court of India in Jiwan Das va LICI reported in
1944 (Suppl] 3 SCC 694 is very important in deciding the
authority of the Estate Officer under PP Act. Paragraph 15 of
the eaid Judgement of Calcutia High Court reads as follows:-

*The Statute herein has admittedly given a wide powers o the
Public Authority under Public Premises Act, 1971 to determine
the tenancy and it has already been held by the Supreme Court
of India in case of Jiwan Dasg [supra) that it woas ot permissible
fo cut down the width of the powers by reading inlo it the
reascnable and justifichle grounds for initicting actions for
termination of tenancy. Authorities under the PP Act, 1971 are
empowered to act in Public inferest anrd entitled to determine

the tenancy or leave or license before taking nto eretion under
Section 5 of the Act which has been spectfically held in Jiwan
Das (supral®

The provisions U/8 4 & 5 of the P.P Act deal with the
procedure for eviction of unauthorised ocoupants and must be
mﬁtﬂgﬂthcr.ltmbdh:mmatpmfui:mugfmﬁmnf

o
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'[_| 1 the Estate Officer ia a sine qua non or Esusnce of the Show
E Ob.2608] cause notice. The scope of issuing Show Cause Notice and the

legality of serving such Show Cause Notice was subject matter
of discussion before the Hon'ble Delhi High Court in Safari Air
Ways case. This judpement of Honhle Delhi High Court
reperted in AIR 1983 Del 347, is instrumental to decide the
extent of Estate Officer's authority in fssuing Show Cause
Notice. It was the ecase before Hon'ble Delhi High Court
that the notice is reguired to be quashed on the ground
that Estate Officer has not disclosed to them in the notice
the material on which he has formed his opinion,
According to the judgement, the Estate Officer may form the

B O ! o : a5 .
= :;Eﬂ.TdE&I;FFlf:EH opinion rightly or wrongly. But what is important ia that he
MA FRASAD MODHEREE FFI‘ must give an opportunity to the persons in cocupation of the
r|r =0 COPY OF THE fIR0E Public Premises to show cause apgainst the praposed nrd:r of

ED BY THE t""‘" .-,:|.J 4 eviction. In truth and substance, it is the opinion formed by

] II' .-'.-.
!@i’z‘ A the Estate Officer which becomes the subject matter of
I ELD, EETAT ‘_'vf‘ 5 enquiry before him. The ebservation made by the Honhile
s Sl | Dethi High Court are as follows:
"Safar Ainways can show (o the Bslate Chiftcer that the opinion
Jarmed by him is incorrect and that they are not Gable to be
evictad from the Public Premises. “Opinton® 15 different from
“order”. No eviction order is passed unless and unil a show
cduse notice 15 issued lo the occupant of public premises and
uniess he is heard, The gquestion of formation of opinion by the
Estale Offizer and of the nature of materials before him loses all
tmportance in tew of the fact that Show Couse Notice gives full
oppartunities fo the cocupant to dispute the apimign, the facts
and allegations against him in the enguiry which follows the
service of notice, The petitioners are not entitled to ask thig
eourt o quash the notice or for that matter the Proceedings
themseloes at their wery threshold, The reason is that the notice
gives them an opportunity o Show Canise against the proposed
arcler of ewiction. Before issuing Show Cause Notice /S 4
Estate Officer hoas !J:-'J"mm a tentative opinfon. Opinion moonrs
extimation, nol decision, If @ man is to form an apinion he must
farm it lumself of such reazons and greunds as seam good to

%

A
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hirrL Those reasons oy e good or bad. But, he does nob arree
LH. at a definite conchision because he has not heard the affecte:d
1o, OL. 1087 party se far, There are no aounter-gilegations before him at the
stuge of formation of opmrion. mmdush-:iswiﬂlquuai-
Judicial power ke has (o follonw the principle of nerturnl fustice.
Hie must hear the cocupant aned decide whether he is there on
the premises with or without authority., Then he amives at the
decision. And his desision is appealable /S @ of the acl 1o the
District Judge, The appeal is a fudicicl re-hearing ",
It is worthy to mention here that after amendment of the F.F.
By f e Act by the Amending Act of 2015 (Act No. 2 of 20115) the Estate
'i.l;‘-':-:::' H :?:“ Fuls Officer is empowered 1o issue Show Cause Motice u/s 4 of the
Act upon receipt of imformation  regarding unauthorised
ocoupation of any Public Premises.
In view of the degision of the Honbic Delhi High Court and
elahorate discussion on the scope of the power of the Estate

Officers in issuing $how Cause Notice, | do not find any scope
to discuss the matter further as all the guestiona regarding
authority of the Estate Officer in igsuing Show Cause Notice
has been decided authoritatively by the Hon'ble Delki High
Coart in the aforeesid jodgement.

In view of the discussions above, the issues I and [ are
decided accordingly against O.P.

AS regards the Issue No. I ie on the issue of violation of
patural justice and principles of blasness, 0P, vide their reply
to the Show Cause dated 03.07.2017 alleged that there 1s no
provision in the P.P Act for this Ld® Authaority{once the petition
is filed) to entertain andfor call for the preasnce anly of the
representatives of the Petitioner- prior o issuing Show Canse
Naotice. Thus the issuance of Show Cause Notce by this Ld
Autharity and the entire Proceeding 15 irregular and bad in
I, However, in my view, such allegation of O.F has no basis
becausens per the said Act prima facie gatisfaction of the
Eatate Officer is a sine qua non for issusnce of the Show
cause notee and for such satisfaction Estate Officer can ek
number of quaries to the Porl Authorities although after
dmendment of the P.B. Act by the Amending Act of 2015 {Act

.f.fﬁkl,.
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No. 2 of 2015) the Estate Officer is now empowered 1o issue
Show Cause Notive ufs 4 of the Aot upon receipt of
information regarding  unauthorised oCcoupation  into  any
Fublic Premises but making guarries to the representatives of
Port before issuing Show Cause is #n important tool in the
hand of Estate Officers to conduct provesdings before the
Forum. Morcover, the Estate Oficer discharpes his official
function under the law, He acls as a tribunal and has no
private interest. He cannot be said to be both the prosecutor
and the judge. No material has been produced or no case has

1
10, 0& 2022

been made out by O.P as to how this ferum of law is inwabved
with any work relating to 0P tenancy or related to any
decigion making process of the Port Authorily to seek prayer
for eviction ageinst O.P ete. As such I do not find any mecit ko
the submissions made on behalf of O.P in this regarnd.,

With regard to Issme MoV, | must say thal question of
maintainability of this proceedings on the ground of “Res-
judicata” Is wvery much fallacious as the facts and
¢ircumatances of the instant proceedings is very much away to
conguler the matter of Res-judicata under Civil Procedure
Code (CPC). As per CPC, Res-judicata applies in cases where
no court shall try any suit or issue in which the matter
directly and substantially in issue in a former suit between the
same parlies, or between parties under whom they or any of
them, liigating under the same title, in & court competent to
try such subsequent suit or the suit in which auch issue has
been substantially raised, and hag besn heard and finally
decided by such court. None of the ingredients to constitute
“Fes<judieata” has any manner of application in the instant
proceedings.  Mareover, there 15 no decision by any competent
court of law in respect af the subject matter of dispute before
thie Forum of Law. As such, [ can unhesitatingly come to the
conclusion for rejection of O0.P% plea on the grovnd of Bes-
Judicata as O.P® contentions are fot at afl supparied by Law,

Issme No. V & VI are taken up together for convenient
discussion, It is the case of OP, thal they have vacated the

<)
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premises long back and are not in possession of the Public

L}1 _ Premizes presently as such they are not Lable to make
6. 06 2025 payment towards dues and for charges as claimed by SMPK,

It is also the case of OF. that O.F. is not bound to pay the
time bared claim of SMPK. As per law a lessee is bound to
deliver back possession of the premises to its lessor o its
original condition after expiry of the lsase period or after
determination of the lease ctc. as the case may be. Mers
writing of letter communicating any intention to suTTeTlET

Py Sesier o2 possession or informing the status of the property does not
L= =ETATE OFFEER -

_ -|_-LI%'RE£E;:'ﬁ:EﬁHT: “F WORT necessarily mean that the property has been actually
. P surrendered to SMPE and SMPK had talen over possessian of

CEATIFIED COFY : L g
¥ r.:‘ : r.ﬂ THEE T.'-‘r%'ff"f"_' . such property upon such surrender. The written objection af

" i d RS

] ‘,EI.;_: 0.P. also does it disclose any commitment o assurance from
. f%]: S5 S the part of SMPK regarding acceptance of possession of said
A Y G _:..'-. -. Py 4 i Property. ﬂl:l_',l}]_‘d]lﬂg o {]_P_,{W].‘.il-.‘l‘.:ﬂ Motes of H-I'EL[I'I'IEIHB of

Q.P. filed on 15.07,2019much peior to the year 2000 O.P, had
vacated the premises and since then the SMFEK is abliged w
take care of the possession of the demised land. O.P. by their
own everments stated that it hes ne connection with M/s. Joy
Durga Company neither it has inducted the said company and
nor parted with possession of said premises or any part
thereof or received any money in terms of Ireu'r. or otheraise
from them [M/s. Joy Durga Company). Aa per law, O.F, has
failed to make out any case in support of their contention
regarding vacating surrendering of the premises to SMPK and
in my considered view, O.P. is still under possession of the
premiscs as possession of the premises has not yet been
surrendered or vacated in favour of SMPK. Now the question
of application of Limitation Act in connection with “time
harred claim® is required to be decided with all its seriousness.

The Limitation Act is applicable for Civil Courts to try suits
unless barred by some other Act. Se.9 of the Civil Precedure
Code reads as folloars:

“The courts shall (subject o the provisions hersin contained)
have jurisdiction to try all suits of a civil nature cxcepting

v
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suits of which their copnizance is sither expressly or impliedly
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Thete are provisions for filing of suit in Civil Court with regard
to territorial  jurisdiction, pocuniary  jurisdiction and
Jurisdiction with regard to subject matter of dispute. But in
case of recovery of possession of public premises and FECOVETY
of arrear rental dues and damages etc. in respect of pubilic
premises, this Forum of Law iz the enly ecompetent

By O o adjudicating authority and civil court has no jurisdiction /s
THE ESTATE OFFICER 15 of the P.P. Act to entertain any matter fn respect of the

SYAMA -
MCIKEREE konr public premises a3 defined under the P.P. Act,
CEATFIFD COeY Or THE CRbER

FAZEER .

g THE?Er Ff"‘:tj The Limitation Act has no application in the proceedings
A Aﬂ. before the Estate Officer which is not a Civil Court, poverned

HEIE

ﬂuF-J%u?;EﬂEE[T:ﬁEﬁ by the Civil Procedure Code. Sec, 15 of the Act .pu:!_u a

= eomplete bar on entertaining any matter before the Civil Court
in respect of Public Premises. As such, | am firm in holding
that Limitation Act has no application in the instant case, The
Diwvision Bench judgment of Madhya  Pradesh High Court
reported in AIR 1980 MP 196 (D.B) [L.8. Nair —VS-Findusthan
Steel Lid. &0rs.) has iits applicability in oll sense of law, In
this connection T am fortifed by a judgment of the thelon'hle
High Cowrt, Caleutta in SN, BHALOTIS -V3- L.LCI &Ors,
reported in 2000{1) CHN 880 with reference to the most
celebrated  judgment reported in AIR 1972 Tripura 1
(Hemichandra Charkraborty -Vs- Union of India} wherein it
was  dearly held that procecdings initiated by an Estate
Officer are not in the nature of suit nor the Estate Officer arts
a5 & Court while deciding  proceedings before him,

B

In order to appreciate the stands talken on behalfl of the partics
in dispute, It would be expedient to g0 inte the statutory
provisions of the Civil Procedure Lode, Limitation Act and PP,
Act. It has been argued on behglf of SMPE that the Articles
under Limitation Act are applicable to Suit only.  To my
understanding Civil Suits are tried by the Courts as per the
Civil Procedure Codes and procecdings before this Forum of

A/
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Law mre guided by the P.P. Act which provides o code for
adjudication of matters relating o public premises. However,
Civil Procedure Code hes only a limited application to the
proceedings before the Estate Officer in-as-much-as that an
Estate Oficer shall for the purpose of holding an enguiry
under the P.P. Act, have the powers as sro wested moa Gl
Court under the Code of Civil Procedure while tving a suit in
respect of summening and enfordng attendance of any person
and examining him on cath which requires the discovery and
production of decuments. Section & of P.P. Act makes it
abundantly clear that an Estate Officer under PP, Act enjoya
a very restmicted power of CPC in terms of the Order-XV,
Rules 1 to 21 of the Civil Procedure Code (CPC) and Qrder- XI,
Fule 12 io 21, Nu doubt the Estate Officer has been given
power as vested in 2 Civil Court under CPC for the limited
purpose of holding enquiry under the P.P. Act. Yet it is not a
coart ta be governcd by the Civil Procedure Code. - As per CPC,
the courts shall hove junsdiction o toy all suita of a cwl
natire, excepiing suits for which their cognizance is either
expressly or impliedly barred. In view of the discussion above,
I am firm in holding that this Forum of Law is very much
competent under law to adindicate the clam of SMPE against
P, and Limitation Act has no application to the proceedimga
before the Estate Officer which is a quasi-judicial authority
under P.P. Act and not a Civil Court to be governed by the
Civil Procedures Code, Hence the issues are decided in favour
of SMPE.

Ag regards the Issme NoWII, SMPE'= allegation of non-
payment of dues /charges by the O.P. does appear to have
merit. WP, vide their Writtem Notes of Arguments dated
26.07.2019 claimed that as O.P. had never enjoyed the
pasaeason of auch demised promises they are no way hable to
make poayment of demand radsed by SMPE however, the
paper/documents produced on behalf of O.P., are not
gufficient to contradiet/dispute the daim of SMPE. In course
of hearing, SMPK not ondy confirmed their claim on account of
damages but also asserted their right to claim interest for Caj
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delayed payment: The O.F. on the other hand merely disputed
the claim of the Part Authority withaout coming out with any

L\, material particulars. The O.F, did not bother to pay the said
-ﬁﬁﬁ_ amounts as well. In my view, the conduct of the O.P. does not

inspire any confidence and 1 am not at all inclined to protect
the occupation of the O.P. even for the sake of natural justice,
In my considered view, the Port Authority haz a definite
legitimate clam to get its revenue involved into the Port
Property in gquestion as per the SMPK's Schedule of Rent
Charges for the relevant period and O.P. cannot claim
continuance of its ccoupation witheat making payvment of
requistite charges as mentioned in the Scheduls of Rent

Charges,

The charges claimed on account of damages is on the basis of
_ : ] the SMPK's Schedule of Rent Charges as applicable for all the
3 vl g : tenantsfoocupiers of the premises in & similarly placed
R CCEy situation and such Scheduls of Rent Charges is notified rates
of charges under provisions of the Major Port Trusts Act
1363 (now Major Port Authorities Act, 2021} as time o Hme
amended. Thus the issue is decided in favour of SMPK.

The SMPK's daim on account of interest mrolves  mixed
question of fact and law as well, It is the case of SMPK that
claim of interest for delayed payment is in sccordance with the
Schedule of Rent Charpes which has heen published in the
Official Gazette as per provision of the Mujor Port Trusts Act
1963 (Now Major Port Authorities Act-2021), after obtaining
sanction of the Central Govt, as per provigian of the said Act.
The notification puhblished under Authority of Law has
statutory force of law and O.P, cannot deny the claim of SMPK
ofi the strength of such notification. It is contended that
continuing in occupation of the public premises must
necessarily mean that O.P. is under legal ohligation to pay
SMPK's demand as per the Schedule of Rent Charges. It is
my conaldercd view that Payment of interest is a natoral fall
out and one must have to pay intercst in case of defanlt in
making payment of the principal amount dus to be payable,
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For occupation and enjoyment of Port property, the charges

I"”m s Ieviable upon the tenants/occupiers are based oo the
el
0. Gh. 20 3E Schedule of Rent Charges #s applicable for a tenant/occupier

in respect of respective zone as ndicated in such Schedule of
Rent Charges. Every tenant/occupter of the Port property is
under obligation to pay such charges for occupation and it has
been specifically mentioned in the different Schedules of Rent
Charges a3 were notfied from ftime to tme. 1 am frm in
holding that such notifications have a statutory force of law
and tenanis focoupiers cannot deny the charges on aceount of
interest as per aotification in the Official Gazette until such
b rate of interest is modified fenhanced by further notification's,

- THEESTATE BFFces
AL FRASAD M

T ——— [esue No. VIII & DX, are also talken up together for convenient
FPORSED Y | discussion as the issues are related with each other and each
N Eef;{;' |~ iasue has direct impact over the otherM/s Jov Durmga

@;‘1 Company and Bimal Kheria Cfo M /s Bhagwat Steelments (F)

Lid both the Added Party{A.P) vide their Applcation dated
24.01.2018 and 04.08.2017 claimed themsclves as bonafide
tenant under M/s. B.R. Herman & Mohattafindia) Pyt Ltd. It is
the specific submission of M/s Joy Durga Company that smee
the year 2000 they are enjoying tenancy in reapect of the Port
Property in guestion at 108, Foreshore Road, Rambrishitopur,
Howrah at monthly rental of Rs, 10,000/-1In sapport of their
contention subsequently a letber dated 31.01.2000 issued by
O.P along with the copy of rent receipts, trade leences Electric
bill are also produced by AP, However, O.P., denying such
cotitentions submitted that they never inducted any person or
M/& Joy Durga Company into tenancy or sub-tenancy and the
documentiLetter dated 31.01.2000) on the basis of which M/s.
Joy Durga Company is affirming their tenancy is also false,
fabricated and manufactured, The said letter neither contains
any reference number nor any seal or Stamp of B.R Herman or
accompanics any Board Resolution. | have duly considered the
submission of such Added Party and O.P. and After carefully
considering the submissions it appears to me that such
document relied upon by A P. leaves sufficient scope of doult
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and further no paper/document in conmection with creation of
sub-tenancy and sanction from SMPK for creation of euch

1-| 1[ sub-tenancy, has been produced by the Added party therefore,
16. ob. 20224 it is difficult for the Forum to form any opinion to this effect.

To comstitote subletting, there must be a parting of legal
possession, i.e possession with the right to include and also
right to exclude othera and whether in a particular cages there
was gubletting or not was a substantially a question of fact.
The mere act of letting other persons into possession by the

B Ot af tenant and permitting them to use the premises for their gwn
W.r.l:rE E.E-TALEED':'E‘%ETTHT Purposes, is not, a0 long as he retping the legal possession
bl himself a breach of covenant. However, this ruling of the

.
k.’

PY OF THE CROER ;
RTIHED L PTD—..-E'E-;:-H'J Supreme Court in Shalimar Tar Product Ltd ve H.C

W BT

< T
e o Sharma(1988) 1 SCC 70 is not applicable in this nstant case
j?—}d:” 2 because O.P has specifically submitted in their reply as well
S LT as in the application dated18.07.2019 that they have peéver

rducted any person or the added parties into tenancy or gub
lenancy. Therefore, the status of Mfa. Joy Durga Company
and all other added parties are nothing but an unauthorised
Sitting Occupants. In my view prolonged enjoyment of a vital
public premises at a prime location by M/s. Joy Durga
Company or other sitting occupants cannot deserve any
protection of law,

Further for sake of argument if [ accept the Added Party as
Subtenant of O.P such claim of the Added parties also cannot
sustan because a sub-lenant like A.P. cannot claim hetter
treatment/right than the right available by O.P. as lessce. In
other words AP, can at best assert its right whatever the
nature it may be through the subsisting right of O.P. as leases
and i the event the right of lessee/O.F. is no more in
existence /determined, AP, as sub-tenant has no right at all in
reepect of the property in gquestion, In the facts and
circumstances of the case AP, has no right to hold the
property in the event of determination of Ieage hold interest of

O.P,
; II
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Isfue Mo. X ie creatlon of unauthorized sub-tenancy or
unmathorised parting as alleged on behall of SMPK also
received the due attention of the Forum as the subsiantial

Wl

9.0 k202

question of law is involved in this issue, In course of hearing,
it e submitted on  behall of SMFPFE that O.P. has
unauthorisedly parted with possession of the Public Premises
by way of inducting unauthorized sub-tenant n gross
violntion to the condition of tenamey under long term lease. In
support of their contention SMPK filed application dated

e ,:‘fg“l‘-'f: J‘ ;,,_ % 14.12.2017 and it appears from such application thalt an
s PREARE T e inapection of the subject public premizes was held on October
T ""“'f' e T 2014 and from such inapection like other unauthorised
Lrﬁ" \’Vrg'/’}/i gntities 8 hoarding i the name of M/s Joy Duarga Co. was
b]z} found cutside a godown which was uscd by them for more

Jm-’ s than 10 vears. In my view, cxistence of such numerous

Companies in the subject occupation of O.P, is nothing but an
unauthorised parting and such parting with possession was
made by O.P, without the permission of Port Authority. Thus
mere claim on behall of OP that they have never inducted
M /a. Joy Durga Company efc., is in my view not safficient to
defend thia type of serious allegations. The O.F eould have
very well produced documents related to their trade or
business from that premises but O.F chose to prodduce
nothing, Even (L.F did not produce any single photographic
evidence to counter the allegation of SMPE or invite Port
Authority for instant Joint Inspection for verification of such
claim. As such it is very difficult to accept the mere clam of
the O.F which is bereft of any cogent reason. Moreover,
imduction of & third party without the approval of SMPEK is also
against the apirit of tenancy.

Discussions against the foregoing issues must dominate the
Issues no, XI and X1 leading to the conclusion that the
notice to guit dated 12,03,1970 read with vacation notice
dated 19.05.2014 as issued by the Port Authority, demanding
posscsgion from OWF, is very much valid, lawful and binding
upon the parties. | have decply gone into the sebomssions/
arguments made on behalf of the parties in courae of hearing. CF'
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The properties of the Port Trust are coming under the purview
‘|--]!I - of “public premises” ge defined under the Act, Now the

Premises after the authority (whether by way of grant or any
other mode of tranaler) under which he was allowed po D11
the premises has expired or has heen determined for any
resson whatsoever, The legge granted to O.P. was undoubiedly
T determined by the Part Authority by due service of notice to
quit read with vacation Notice dated 19.05.2014 and
mstitution of proceedings againat O p, by SMPK is a clear
manifestation of Port Authoritys  intenting o get back
o, ;":.#1 hessession of the premises, [n such a situation, [ have ng har
o Accept BMPK's contentiong regarding determination of lease
bBY notice dated 12.03.1970, on evaluation of the facts and
mrtumstances of the case. "Damages” are Hlke "mesne profit
that is i gay the piofit arising out of wronigful use and
ooeupation af the property in question, | have ng hesitation in
mind to say that after expiry ul'th-,-pnt‘iudasmtntl.um‘.‘d in the
said notice to Quit dated 12.03.1970 read with vacation noties
dated 19.05.2014, o.p has lost itm autharity o oCcupy the
Public premises, on the evaluation of factual aspect involved
into this matter and QO.P. is liahble to Pay damages for such
nauthorized yse and occupation, To come inko such

Fara:11-* ynder the general law, and in cases where the
benancy is poverned only by the provisions of the Transfer of
Property Act [BE82, once [he lenancy comes §o an end by
determination of lease u/s. 111 of the Transfes of Froperty Aot
the right of the tenant to continue in Possesaion of the

-
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premiscs comes to an end and for any period thereafter, for
which he continues to ccoupy the premises, he becomes lishle
to pay damages for use and occupaton at the rate al which
the landiord would have let out the premises on being vacated

In eourse of hearing, the representative of SMPK states and
submits that Port Authority never consented in continuing
(3 P's sccupation into the public premises and never cxpressed
any intention to accept O.F as tenant. It ia contended that
aMPK’s intention to pet back possession fa evident from the
conduct of the Port Authority and O.F. cannol clomm its
seoupation as "suthorized” without receiving any rent demand
note. The monthly lease was doubtlessly determined by the
landlord by netice, whose validity for the purpose of deciding
the question of law cannul be queationed by O.F. Therefore,
there cannot be any doubt that the O.P, was in unauthorized
sccupation of the premiscs, once the lease was determined. In
my opinion,
gufficient to express the intention of SMPK to obtain an order
of eviction and declaration that SMPK is not in a pos:tion to

institution of this procecdings against OB is

NWEI'JJ-‘E O, P, as wnant undes leass.

The Port Authority has a definite legiimate claim 1o get its
revepue involved into this matier as per the SMPH's Schedule
of Rent Charges for the relevant period and O.P. cannot ¢laim
continuance of its cccupation without making payment of
requitite chorpgess s mentivned in the Schedule of Rent
Charges.

I am fortified by the Apex Court judgment reparted in JT 00
i4) Se 277 [Sarup Singh Gupta -Vs- Japdish Singh 8&O0rs.)
wherein it has been clearly ohserved that in the event of
termination of lease the practice followed by Couarts is 1o
permit landlord to receive each month by way of compensation
fur use and occupation of the premises, an ameunt equal o
the monthly rent payable by the tenant, In my view, the case



in hand is wvery much relevant for the Purpose  of
determination of damages upon the guiding principk: as laid

1” dﬂwnbyﬂIEHmﬂzI:Hmeuun!ntheahm*eﬂw. In course
;“__.'-1'21 of hearing, it is submitted on behalf of SMPK that the charges
-_'E!H 'T.L 'Eﬂ [

claimed on account of damages is on the basis of the SMPK's
SBchedule of Rent Charges gz applicable for all the
tenants/occupiers of the premises in g similarly placed
situation and such Schedule of Rent Charges is notificd rates
of charges under provisioms of the Major Port Trusts Act 1963,

THEE.&%E}?“" In my view, such elaim of charges for damages by SMPK is
STW"‘PE‘!WW:E:Q?:? based on seund reasoning and should be ncceptable by this
:I:;Eﬂmﬁmw . ' L Forum of Law, As per law, when a cmu-.act h?a been broken,
ﬂ"pﬁu‘ g the party who suffers by such breach is entitled to TeCeive,

oy g et from the party who has broken the contract. compensation for

-:r.ff:!ff:-:' ' E‘ET;h:g; any loss or damage causzed to him thereby, which naturally
-mr*msml,;m.;f_{ Lpﬁ.iﬁ;" arose in the usual course of things from such breach, or

which the parties knew, when they made the contract to be
likely to result from the breach of it. Moreover, as per law O.p.
is bound o detiver up vacant and peaceful possession of the
public premises to SMPK after expiry of the perind os
mentiotied in the notice o Quit in its origmal condition. As
such, the issues are decided in favour of SMPK. | have ng
hesitation v obssrve that O.Fs act in continuing eecupation is
unauthorized and OF. iz lahle o pay damagee for
unauthorized yse and occupation of the Porg Froperty in
question upto the date of delivering vacant, unencumbered
and peaceful possession to SMPR. With thie observation, |
must  reiterate  that  the cjectment  notice, demanding
possession from O.P. as stated above has been validly served
upon O.P, in the facts and circumstances of the case and such
notice is valid, lawful and binding upon the parties, In view of
the discussions above, the issues are decided in favour of
EMFPIK.

AP THEREFORE, | think it ig a fit case for al]ﬂ"'-'l-*ing SMPEs
PrEyor (or eviction against (P, u/s 5 of the Act for the
following grounds /reasons:
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1. That this Forum of Law ia well within its jurisdiction to
adjudicate upon the matters relating to evicion and
R, = S recovery of arrear dues/damages elc. as praved for om

_._Tﬂ Bk Eﬂﬂf behall of SMPK and the Notice/s issued by this Forum

are in comformity with the provisions of the Publc

Premises (Eviction of Unauthorised Oeccupants] Act

1971.

2, ‘That in gross violation of the terms and conditions of
the subject lease, O.P has defaulted in making payment
the dues/damapes and taxes payable to SMPR.

3. That O.P. have unauthorisedly parted with possession
of the Public Premises and failed to vacate the premises
upon determination of the period s mentioned in the
notice to quit dated 12.03.1970 as issued by the Port
Authority,

4. That O.P. cannot take the plea of time barred claim by
SMPK, taking the shield of Limitation Act.

5, That 0.P's contentlon regarding vacating of the premises
is not supported by law.

6. That A.P. has got no right to hold the property after
determination of lease (which was granted by the Port
Authority in favour of ©.P.) by service of notice o guit
dated 12.03.1970 read with wvacation notice dated
15052014,

7. That O.P. cannol take the plea of res judicata to defeat
the claim of SMPE.

8. That no case has been made out on behalf of O.P. as to
how itz occupation in the Public Premises could be
termed as “suthorised occupation” after issuwance of
notice dated 12.03.1970 read with vacation Notice dated
19.05.2014, demanding possesgion by the Porl
Authority.

O, That P, has (ailed to bear any witness or adduce any
evidence in support of their contention regarding
"authorised ococupation® and O.Fs occupation has
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become unmanthorized in view of Sec.2ig) of the P.P. Act
and O.F. is liable (o pay damages for unauthorised use

[{1| s and enjoyment of the Part Property in guestion upto the
To. O k. 2avk| date of handing over of clear, vacant and uncncumbered
possession to the Port Authority.,

ACCORDINGLY, Depariment is directed to draw up formal
order of eviction u/s.5 of the Act as per Pule made there
under, giving 15 days time to O.P. and any person /& whoever
may be in oocupation to vacate the premises, [ make it clear
that all person s whoever may be in occupation are liable to
be evicted by this order and the Port Autherity is entitled to
clatm damages for unauthorized use and enjoyment of the
property against O.P. in accordance with Law up to the date of
recovery of possession of the same, SMPE is directed to
submit a comprehensive status report of the Public Premises

Py ameraf - in question on inspection of the property after expiry of the 15
OFFICER .
h":fﬁ:hf';;:i,h'hr ALY days as aforesaid so that necessary action could be talken for

o OF THE FROER execution of the order of eviction u/s 5 of the Act as per Rule
CERTIFIED OO HE ORTE

FrafED BY THE I:S'ﬁ.Ti: CEFICER made under the Act,
[ #anpﬁ@[ .w-

f'?r "'df {ﬂ tu It is my considersd view that a sum of Re.3,67.01.838.90
-:ﬂr et ‘-'rrrF..

(Fupees Thres Crore sixty seven Lakh one thousand eight
bundred thirty eight and paise thirty only) for the respective
Flate in question for the period 01.01.1971 to 31.10.20 14{bath
day inclusive] is due and recoverable from O.P. by the Paort
authority on account of damages/ compensation for
unsuthorized ocoupation and O.P. must have to pay auch dues
to SMPK on or before 30:96.2%20 the same time the
unsuthorised occupants who are occupying such public
premises also should not be allowed to wash off their hund
from the lability of making payment for thelr unanthorised
occupation into the sobject premises in guestion, Aocordingly
Q.P, may be made liable to pay such dues jointly and severally
with other unsuthorised sitting occupants from the date of
icurrence of such lLishility upte the date of talang - over
PossEESion,

-~.... hl |ICRERIES PO

>




—{6 5L fog.

fficer, SYAMA PRASAD MOOKERJEE PORT, KOLKATA

4 by the Ceniral Govt. Under Section 3 of the Public Pramises

(Eviction of Unauthorised Occupants | Act 1871

IFL!‘f;r'EHLqu o 25 1% ousionto___°T

RUSTEES OF SYAMA FRAEAD MOOKERJEE PORT, KOLKATA

H\
K

—_—

It is clarified that such dues will atiract compound interest @
6.30 % per aonum, which is the current rate of interest as per
the Interest Act, 1978 (as gathered by me from the official
webaite of the State Bank of India) from the date of incurrence
of labdlity, till the liquidation of the same, as per the
adjustment of payments, il any made so0 far by 0O.P., in terms of
SMPK's hooks of accounts. | sign the formal order u/a 7 of the
Art,

I make it clear that SMPK is cntitied to claim [urther damages
against O.F, and other sitling occupants for unauthorized use
and occupation of the public premises right upto the date of
recovery of clear, vacant and unencumbered possession of the
same in accordance with Low, and s3 such the hability of 0.P.
and other Sitting Ocoupants to pay damages extends beyond
31.10.2014 as well, till such time the possession of the
premises continues to be under the unauthorised occupation
with the OF. and other such unauthorized persons, SMPE is
directed to submit a statemenl comprising details of its
calculation of dempges after 31.10.2014, indicating there-in,
the details of the rate of such charges, and the pericd of the
damages (i.e. till the date of taking over of possession) together
with the basis on which such charges are claimed against O.P.,
for my consideration for the purpose of assessment of such
damages as per Rule made under the Act,

| make it clear that in the event of filure on the part of O.P. to
comply with this Order, Port Authority is entitled to proceed
further for exccution of this order in accordance with law, All

concerned are directed to act accordingly,

GIVEN UNDER MY HAND AND SEAL %) >

[sai;..r ta Sinhal
ESTATE OFFICE
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WITHIN OME MONTH FROM THE DATE
OF FAESING OF THIS OROER ===



